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1 IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
2 IN AND FOR THE COUNTY OF ALAMEDA

3 BEFORE THE HONORABLE ALFRED A. DELUCCHI, JUDGE
4 DEPARTMENT NO. 3

5 ---000---

9

10 THE PEOPLE OF THE STATE OF CALIFORNIA,
11 Plaintiff,

12 vs NO. 129807

13 GILESALBERT NADEY, JR,,

14
15 Defendant.
/

16

17

ALAMEDA COUNTY COURTHOUSE

18 OAKLAND, CALIFORNIA

19

REPORTER'S TRANSCRIPT
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21 WEDNESDAY, FEBRUARY 17, 1999
22 ---000---
23
APPEARANCES
24

25 For the People: THOMAS J. ORLOFF, DISTRICT ATTORNEY
BY: JAMES ANDERSON, ASSIST. D.A.

26

For the Defendant: JAMESGILLER, ESQ., and
27 DANIEL HOROWITZ, ESQ.
28
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JESSICA BARRY LEE, CSR 5428
4898

1 TUESDAY, FEBRUARY 16, 1999 -- A.M. SESSION
2 PROCEEDINGS

3 ---000---

4 THE COURT: Welcome back, everybody. I'm glad

5 everybody is healthy.

6 Thisisthe case of People versus Nadey.

7 L et the record show that the defendant is present

8 with counsel and the jury is present in the jury box along

9 with the alternates.

10 And, Ladies and Gentlemen of the Jury, now we are

11 going to have the arguments of the attorneys.
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12 | want to remind you again that the arguments of the
13 attorneys are not evidence in this case. You've heard all

14 the evidence you're going to hear to help you decide this

15 case. They can argue to you reasonable inferences and

16 deductions from the evidence, so they can tell you about it.
17 If during the course of their arguments they make

18 some reference to some portion of the evidence that's

19 different from your interpretation of what was said or

20 testified to, please feel free to rely on your own memory and
21 disregard the attorney's version of the events. Because

22 sometimes during the course of atrial, they ask a question,
23 an answer is being given, and they are propounding the next
24 question, they may not hear the answer the same way that you
25 did. Soit'snot an attempt to deceive by any means, but

26 sometimes during the course of the trial, the interpretation
27 may differ alittle bit. But you're the trier of fact, and

28 what you decide is what goes.

JESSICA BARRY LEE, CSR 5428
4899

1 Okay?
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2 Now before we start, | just want to remind you

3 again -- | read thisto you before. To put thiscasein

4 context again just so you have your mindsin the right alley,

5 Count One, remember, charges the defendant hereis charged
6 with the murder of Terena Fermenick. Then heis charged with
7 the use of adeadly and dangerous weapon clause and then the
8 special circumstance.

9 Okay?

10 | already explained that to you.

11 Then there's a Second Count which is the -- the act

12 of sodomy and the use clause.

13 Okay. So that's what they will be addressing in

14 their arguments and the evidence accordingly.

15 The way thisis done, we start with the argument by

16 thedistrict attorney. He startsout. And when the district

17 attorney is done, then the defense attorney gets to argue to

18 you. And then the district attorney getsto give you a

19 closing argument. The reason why the prosecution gets two
20 cracks at you and the defense only one is because the

21 prosecution has the burden of proof, so the law says since

22 you have the burden of proof, you get to argue twiceto the
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23 jury.

24 So Mr. Anderson will open, and then we are going to
25 hear from Mr. Horowitz. He will argue for the defense, and
26 then Mr. Anderson will close. There will be recesses

27 accordingly.

28 And then when the arguments are all done, then I've

JESSICA BARRY LEE, CSR 5428
4900

1 prepared thisjury book for you here. And I'll read the

2 instructions to you, and you'll have this jury book with you

3 upinthejury room for your deliberations.

4 Okay?

5 o let's start, Mr. Anderson.

6 MR. ANDERSON: Y our Honor, Counsel, Ladies and
7 Gentlemen of the Jury:

8 Thisisthe time, as the Judge has indicated to you,

9 the attorneys get to give a closing argument which they feel
10 iswhat the evidence has shown and proved.

11 The Judge has indicated what the attorneys say to you

12 in closing argument is not evidence. And | have to remind
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13 you of that again because you are going to hear alot of

14 claims made during this closing argument today and probably
15 into tomorrow. Some may be reasonable, some may be

16 unreasonable, but they are mere words of an argument. They
17 are not evidence. The only evidence, asthe Court has

18 explained to you and | will tell you now, came from that

19 witness stand and any other tangible items of evidence which
20 you can see, touch, or fedl.

21 Please remember that what the attorneys say is not

22 evidence.

23 The Judge has indicated what the charges are -- the

24 murder of Terena Fermenick, Count One; the sodomy of Terena
25 Fermenick, Count Two; and the special circumstance clause

26 that the murder was committed during the act of sodomy, which
27 aso includes the escape therefrom.

28 When this case started, you wondered how | was going

JESSICA BARRY LEE, CSR 5428
4901

1 to prove the case, and it was proven through the calling of

2 witnesses and the introduction into evidence of physical
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3 itemsof evidence. I'm going to run through the witness list
4 quickly just so you can have areference to what I'm

5 referring to.

6 First off was Dr. Rogers. He told you about how he

7 reviewed the records of Dr. Herrmann, who did the autopsy.
8 He gave you the conclusions and he laid the foundation for

9 the photographs you'll be seeing in a second.

10 Y ou heard from Lori Fermenick next, and she set the
11 background of the time frame as to when Terenawasfirst at
12 the church, church house, that is.

13 Y ou heard from Officer Jerry Erny. Hewasthefirst
14 officer at the scene.

15 Y ou heard from Technician Elizabeth Nice, did alot
16 of crime scene photos and gathered evidence.

17 Y ou heard from Technician Eileen Bartosz, who drew
18 scene diagrams.

19 Y ou heard from Pauline Kelly, who gave us atime

20 frame of shortly around 2:00 o'clock when Terena and the baby
21 left the antique store in Alameda and had to go to the church
22 to meet the carpet cleaner.

23 Y ou heard from Mario Valencia. He was the gentleman

24 who was the manager of the Lucky Store at South Shore who

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (10 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

25 told us of the time frame from the faulty cash register's "'no
26 sale" dip and the $7.17 check for the diapers and the time
27 on that check that showed she left that particular

28 establishment at about 3:32 on the day in question, 1-18-96.

JESSICA BARRY LEE, CSR 5428
4902

1 Y ou then heard from Paul Miller, the defendant's

2 boss, and he told you about some of the clothing, the attire

3 that the defendant wore on the day in question and the

4 turning in of the original work order and the check for $184

5 some odd cents that Terena gave to Mr. Nadey prior to meeting
6 her demise.

7 Y ou then heard from Donald Fermenick. He was the one
8 who found his wife in the morbid condition to which he

9 tedtified.

10 Y ou next heard from Technician Morrow. Sheisthe

11 one who changed the baby's diaper. And being a mother, she
12 said that that baby hadn't been changed in quite awhile.

13 And that cuts with the time frame we know that Terena met her

14 demise to the time around 9:15 when Donald found the baby and
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15 the mother.

16 Y ou then heard from Sergeant Taranto initially, and

17 that was his testimony regarding the taped statement he took
18 from the defendant. And I'll get into that later on.

19 Y ou heard from Officer Steve Rodekohr. He was the

20 officer who had the defendant under surveillance, and he gave
21 uswhat the defendant told him, more or less a pre-offense

22 statement by the defendant. I'll get into that later on.

23 Y ou then heard from Dan McCracken of the coroner's
24 office about the chain of custody of the swabs and the jeans
25 after the autopsy.

26 Y ou heard from Steve Wilson, the nurse out at

27 Highland Hospital who drew the blood from the defendant and
28 histestimony about the unsanitary, unhygienic condition of

JESSICA BARRY LEE, CSR 5428
4903

1 the defendant's genitalia.
2 Y ou heard from Sergeant Taranto, who was recalled
3 with respect to the search warrant and about how he withdrew

4 or helped get the blood back to the evidence locker from the
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5 withdrawal of the blood from the defendant.

6 Y ou heard from Detective Ron Miller of the Alameda

7 Police Department, who served another search warrant. This
8 was on the home of Mr. Nadey. And he recovered the various
9 writing tablet, the pornographic book. And he aso testified
10 about the taping of the phone calls, the same 1-900 numbers
11 that the defendant had used. And he also talked about going
12 to the Jack in the Box restaurant, being unable to recover --
13 and nobody ever found -- the jacket that the defendant said
14 heleft in the men's room while he was doing his duty.

15 Y ou heard then from Jim Capili, a gentleman from the
16 Pac Bell custodian of records, and he brought us, after a

17 search warrant was served on Pac Bell, the printout of phone
18 callsto and from the church house at 1515 Walnut. And I'll
19 get into that later on.

20 Y ou heard from Sharon Smith next from the sheriff's
21 lab. Shetook the jeans and the swabs from the coroner's

22 office. All she did wasfind the presence of semen. She

23 identified nobody.

24 Taranto then takes the jeans, cutout swatches that

25 she made, and the swabs, takes them over to Steve Myers from
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26 the DNA lab.
27 And I'm not going to beat a dead horse to death about
28 DNA, but the RFLP on the rectal swabs and the jeans comes

JESSICA BARRY LEE, CSR 5428
4904

1 back to the defendant onein 32 billion with a B.

2 That was the People's case. Those were the witnesses
3 we called, and we rested after that.

4 Now, here is what the evidence conclusively shows as
5 we can recreate this nightmare on Walnut Street.

6 We know for afact, and this is uncontroverted,

7 Terena Fermenick, a nursing mother of afive-month-old

8 infant, was definitely -- definitely at the church house at

9 1515 Walnut Street at around 3:54 p.m. on January the 18th of
10 1996.

11 How do we know this?

12 We know this from the statement of the defendant

13 himself. You remember his statement in the transcript you
14 followed?

15 Hereis what we know. Thiswas --
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16 QUESTION: All right. What time was
17 it when you think you left there?

18 Thisis Taranto to Nadey.

19 ANSWER: When | |eft there?
20 QUESTION: Uh-huh.
21 ANSWER: Probably 3:55, 3:56,

22 according to this, and it says 3:54.

23 QUESTION: And you pretty much
24 believe that's accurate; right?

25 ANSWER: Yes.

26 QUESTION: Okay. Did thelady that
27 you dealt with there -- | notice that the

28 signature here, her signature, looks like on

JESSICA BARRY LEE, CSR 5428
4905

1 the bottom of your work order. Did shesign

2 that before you started to work or when

3 you --
4 ANSWER: No, no.
5 QUESTION -- finished?
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6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

ANSWER: Theonly timewedo that is
after we receive payment, and that was after.

QUESTION: Okay. Pardon me. There's
acheck attached to this for $184.80 made out
to Skyline Chem Dry, and it looks like it's
signed by the same signature. Did she make
that check out to you?

ANSWER: Yes.

QUESTION: Y esterday?

ANSWER: Yes.

QUESTION: Okay. Andthat'sa
payment in full, | guess?

ANSWER: Yeah.

QUESTION: All right. And that was
at the end of the job?

ANSWER: At the end of the job when
she came back.

QUESTION: When you left the Walnut
address -- Walnut Street address --

ANSWER: Yes.

QUESTION -- where was the lady?

ANSWER: Shewas standing in the
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28

10

11

12

13

14

15

16

17

kitchen.

JESSICA BARRY LEE, CSR 5428
4906

QUESTION: Okay.
ANSWER: Because that's where she
paid meat. Andas!| walked out and | said
do you want meto close the doors, she says
no, my kid'sinthecar. And| said okay and
walked out, got into the truck, and |eft.
Going on.
QUESTION: And when the woman came
back to -- from the store or wherever she was
and you were done with your job and you were
loading up the truck, she left the child in
the car?
ANSWER: Yes.
QUESTION: Was there anyone else with
her?
ANSWER: Not that | know of.

QUESTION: Did you see anybody else
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18

19

20

21

22

23

24

25

26

27

28

in the area?
ANSWER: Not in the car.
QUESTION: And where did she pay you?
ANSWER: Inthe kitchen, right there
by the door, on the counter next to the sink.
QUESTION: Albert, when she wrote you
this check, did shedo it in front of you?
ANSWER: Pardon me?
QUESTION: When she wrote you this
check, did shedo it in front of you?
ANSWER: Yes.

JESSICA BARRY LEE, CSR 5428
4907

QUESTION: Did she -- strike that.

Did you or do you as aroutine matter
ever ask for ID?

ANSWER: Yes. She showed me her
driver'slicense. It'son the work order.

QUESTION: All right.

ANSWER: And right down here.
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8 QUESTION: Did she show you -- do you

9 ask for any other ID?

10 ANSWER: No. That'sall the company

11 requires for us to do unless we know the

12 customer or it'sarepeat thing, and alot of

13 timesit will have the driver'slicense,

14 along with all measurements on the work

15 order. So, you know, it's pretty routine

16 there.

17 So by his own words and on that work order, we know

18 that the victim in this case got back to 1515 Walnut Street

19 roughly at 3:55, shortly before 4:00 o'clock.

20 What happened after that iswhy the defendant isin

21 the defendant's seat in this courtroom.

22 Because she was obviously forced back into the master
23 bedroom by someone -- and I'm saying someone at this point in
24 time -- by someone where she was assaulted with some type of
25 knife.

26 People's Exhibit 6 and Peopl€e's Exhibit 7.

27 Now, these are conclusively proven facts. That's why

28 | said someone instead of the defendant at this present time.
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JESSICA BARRY LEE, CSR 5428
4908

1 We know that this occurred. She got back at five to 4:00,

2 and someone when she was in that house assaulted her with a
3 knife. Stab wounds on the side and the defensive wounds on
4 the hand.

5 What happened after that was that she was stripped

6 naked for the most part. And that is painfully obvious when
7 you look at People's Exhibit 5 and People's Exhibit 25. No

8 guestion these are conclusively proven. Thisiswhat

9 happened.

10 Once she was stripped naked, she was forcibly

11 sodomized. And I will hold up People's Number 11, showing
12 you the five lacerations to the anus of thislady. Five.

13 Remember the testimony of the doctor?

14 Something larger than the opening caused this to rip.

15 Five lacerations conclusively proven.

16 And while she was face down, bent over the bed, she
17 had her throat cut eight different cuts.

18 How do we know that?
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19 WEell, let'stake alook at People's 27.

20 Y ou imagine her being bent over at the foot of this

21 bed. Shewaslying over. Thisiswheretheinitial cut took
22 placeright there.

23 Can you imagine her being pulled up by the head,

24 throat cut, down she goes on the bed? Thisiswherethe

25 maority of the blood was from theinitial cut. That's where
26 it occurred.

27 This needs no introduction. Thisiswhat the throat

28 looked like when it was cut.

JESSICA BARRY LEE, CSR 5428
4909

1 Okay?

2 Conclusively proven. Thisiswhat happened to her.
3 And how do we know that there were eight different
4 cuts?

5 Recall the testimony of Dr. Rogers.

6 QUESTION: What happens when that is
7 severed?
8 ANSWER: Theveinis severed.
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9

10

11

12

13

14

15

16

17

18

19
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21

22

23

24

25

26

27

28

QUESTION: Yes, sir.

ANSWER: It bleeds.

QUESTION: Andif it's severed
completely and not checked, what happens to
the person who has had that injury done to
them?

ANSWER: They will die.

QUESTION: Doctor, how many separate
injuriesin the area of the neck were
discovered?

ANSWER: There was one large, deep
incised defect. There were also surrounding
it some other incised defects. These were
superficial, and they total seven in number.

QUESTION: So whoever wielded the
instrument which produced that injury did
seven cutting-type motions to produce the
injuries contained in People's Number 117?

ANSWER: It would be eight.

Eight different wounds produced the injuries on

JESSICA BARRY LEE, CSR 5428
4910
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=

People's Number 8.

2 Can you imagine how it feels to have your throat cut

3 eight different times, getting deeper and deeper until it

4 hitsthejugular vein?

5 Thiswas not an accident. I'll get into that |ater.

6 Recall Dr. Rogers testimony after going into shock.

7 She went into shock at that point intime. And according to

8 Dr. Rogers -- that's who told us about the shock -- then the

9 evidence indicates she arose from this bed, and with her life
10 ebbing away with each beat of her heart, pumping blood out
11 through the severed jugular vein, sending more and more vital
12 blood from that vein, she staggered from that bed of

13 degradation to the living room where in avaliant effort to

14 get to the phone she expired, her hands clasped asin a

15 prayer.

16 Seethis?

17 MR. HOROWITZ: Your Honor, I'd ask that the Court be
18 instructed (sic) --

19 THE COURT: It'san inference from the photograph.

20 You can argueto the contrary.
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21 MR. ANDERSON: Y ou draw your own conclusions what
22 thisminister's wife was doing at this point in time. Those

23 hands are clasped asif in aprayer.

24 Now those are the uncontroverted facts. The lady got

25 there shortly before 4.00, and once there, she was put back

26 into that master bedroom, bent over, stripped of her

27 clothing, sodomized, and then had her throat cut. She goes

28 into shock and arises, makes for the phone, and bleeds out.

JESSICA BARRY LEE, CSR 5428
4911

1 Y ou have the photographs. Y ou've seen them before.

2 You'll seethem again.

3 The person who did that didn't wait around for her to

4 get up off that bed and go for the phone. He hasfled.

5 Okay?

6 I'll get into that |ater.

7 Now, let's establish atime of death aswe tighten

8 the noose around Mr. Nadey. Let's establish atime of death.
9 We know from a Mario Valencia, the man who ran the

10 Lucky Store, indicated to us when that check was accepted by
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11 hismarket. Thisisdirect examination by me.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

May 21A be a photocopy of the check
drawn on the account of Donald and Terena
Fermenick for the amount of $7.17, check
number 622. Indicatesit's drawn on the Bank
of Americapayableto Lucky Stores, and it is
for diapersistheindication. And on the
back, there's certain types of imprinting.
21A.

Mr. Vaencia, I'm going to show you
what's now being marked as 21A, ask you if
you recognize that particular document.

His answer was: Yes, | do.

QUESTION: And what does that purport
to be?

ANSWER: Wéll, it's acheck written
out to Lucky Storesin the amount of $7.17
(sic).

JESSICA BARRY LEE, CSR 5428
4912
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10

11

12

13

14

15

16

17

18

19

20

21

QUESTION: And what Lucky Store was
that drawn or was that written to?

ANSWER: Lucky Store number 57, which
isthe Lucky Store in South Shore.
Okay. South Shorein Alameda.

QUESTION: South Shore?

ANSWER: Yes.

QUESTION: The one you were the
manager of ?

ANSWER: Yes.

QUESTION: Wasthat check run through
the machine or the MICR, asyou called it?

ANSWER: Wéll, it'stendered here at
15:19 military time.

QUESTION: 15:19 military time would
be 3:19 in the afternoon?

ANSWER: Yes.

QUESTION: Mr. Vaencia, I'm going to
show you what's been marked as People's 22A
and ask you if you recognize that particular

little document?

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (26 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

22 ANSWER: Yes, | do

23 QUESTION: What isthat?

24 ANSWER: It'sareceipt, "no sale"

25 receipt.

26 QUESTION: And was that done in your

27 presence when you pressed the "no sal€"

28 receipt and got that printed from the cash

JESSICA BARRY LEE, CSR 5428

4913
1 register?
2 ANSWER: Yes, it was.
3 QUESTION: And was Detective Miller
4 there?
5 ANSWER: Yes. Andwhen you called
6 POPCORN to ascertain the correct time from
7 Pac Bell or whomever, was the time on the

8 cash register receipt accurate with the time
9 at Pac Bell -- strike that -- with the time
10 that Pac Bell, whomever gave you?

11 ANSWER: No. Thereceipt showed it
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1

was off by 13 minutes, | believe it was.

QUESTION: And off by 13 minutes?

ANSWER: Slow.

QUESTION: Slow.

And it was 13 minutes slow. If she
came through at 3:19, then 13 minutes to that
would be 3 --

ANSWER: 32.

QUESTION: 3:327?

ANSWER: Yeah.

Did you turn that cash receipt over
to Detective Miller?

ANSWER: Yes, | did.

So we know she checked out of Lucky's at 3:32, went

through the line.

Okay?

Thetimeis getting close.

JESSICA BARRY LEE, CSR 5428
4914

We also know that she stopped at McDonald's because
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2 there were some empty wrappersin her Saturn when the police

3 arrived on the scene, and that was testified to by Sergeant

4 Taranto.

5 Thiswas direct examination again.

6 QUESTION: And when you -- you looked
7 in the Saturn automobile when you were there

8 at the scene; right?

9 ANSWER: Yeah. From the outside,
10 yes.
11 QUESTION: And you saw some

12 McDonald's left over from aMcDonald's meal,
13 right, a carton, adrink, some other things?
14 ANSWER: Therewas adrink carton.

15 There was McDonald's bag.

16 QUESTION: Okay. And an empty fries
17 bag?

18 ANSWER: Y eah, french fries.

19 QUESTION: And the drink, as a matter

20 of fact, still had some liquid in it, didn't

21 it?
22 ANSWER: Yes.
23 Wait. Let me correct that testimony.
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24 | didn't know that at the time because we
25 didn't touch it at the time.

26 QUESTION: Well, at some point in
27 time you saw it and saw that it had liquid,
28 right, still had adrink, part of it?

JESSICA BARRY LEE, CSR 5428
4915

1 ANSWER: When it was collected as

2 evidence sometime later, yeah.

3 Okay. So what do we know now?

4 We know she left the Lucky's at South Store at 3:32.

5 ThereisaMcDonald's at South Shore. We know she didn't

6 leave the house because she was butchered in the house. When
7 she got there at five to 4:00, she didn't go to get a

8 McDonald's, so she got that McDonald's sometime between 3:32
9 and before she got to the house at 3:54.

10 Okay?

11 Now, she would have eaten this burger within a

12 15-minute time frame because from the work order, People's

13 37A, the defendant himself notes the time that he compl eted
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14 thejob, 3:54.

15 You saw this. Thetime starts at 2:16 on the upper

16 left corner, completed at 3:54.

17 And by his own statement, this was made out as he got
18 tothetruck. Hewasloading up histruck. He made this out
19 aready because he had done the measurements, so he had this
20 made out waiting for her to return to get the check and to
21 signit. So she got that hamburger between 3:32 and ate it
22 before she got there at 3:54. That'sin the evidence in the
23 car. Weknow that for afact. That's uncontroverted.

24 Now, | don't pretend to know the time it took for the
25 defendant to assault, to strip the clothing from, to inflict

26 the stab and slashing wounds to the hand and the body of

27 Ms. Fermenick, to sodomize her, sever her jugular vein, and
28 then let her bleed out in the living room. But the testimony

JESSICA BARRY LEE, CSR 5428
4916

1 of Dr. Rogers gives us asignificant clue.
2 Thisisdirect examination by me.

3 Doctor, I'm going to show you what
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4 has now been marked as People's 15 and ask
5 you if you recognize what is portrayed by

6 that photograph?

7 ANSWER: Yes.

8 QUESTION: And what doesit pertain
9 to be?

10 ANSWER: The stomach contents.

11 QUESTION: Doctor, do they appear to

12 be food that is non-digested at the point in
13 time; isthat correct?

14 ANSWER: 1 think so. It's been

15 masticated or broken up but really not --

16 does not ook to be digested.

17 QUESTION: Doctor, do you have an
18 opinion of how long Ms. Fermenick ingested
19 that food prior to her death?

20 ANSWER: | can't say exactly, but

21 typically if aperson eats, their stomach

22 will generally empty its contents into the
23 intestines within sometime over a four-hour
24 period.
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25 Doctor --

26 QUESTION: --inyour opinion, could
27 that food have been ingested by the victim
28 less than one-half hour prior to her death?

JESSICA BARRY LEE, CSR 5428
4917

1 ANSWER: Yes, it could.

2 And there is the stomach contents.

3 Okay?

4 So now we are starting to pinpoint the time she died
5 alittle bit more closaly now. A little bit more closely.

6 Leave South Shore at 3:32, eats that burger sometime

7 around 3:45 or so, whatever it took, and then got to the

8 house at 3:54.
9 Okay?
10 And since we know -- we know from all the testimony

11 that the defendant called his office from the Jack in the Box
12 at about 4:30 after driving from Alameda, now allowing about
13 ten to 15 minutes for that trip, we can almost rest assured

14 that she died sometime around 4:05 -- between 4:05 and 4:15.
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15 Okay?

16 Within a half hour, if she got that hamburger at,

17 say, 3:45, shedied at 4:10, 415. That's from the doctor's
18 testimony. That testimony is uncontroverted.

19 Okay?

20 That's what we have.

21 Now, let'slook at the time frames that were

22 testified to by Lori and Don Fermenick to further pinpoint

23 thetime of the murder and of the body being discovered.

24 Thiswas Lori Fermenick's direct examination by me.
25 QUESTION: Okay. And sometime that

26 afternoon, did you receive a phone call from

27 her?

28 ANSWER: Yes, | did.

JESSICA BARRY LEE, CSR 5428

4918
1 QUESTION: Do you know what timein
2 the afternoon it was?
3 ANSWER: It was approximately
4 1:30 p.m.
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5 And what do we know from the phone records of
6 Mr. Capili?
7 Lori Fermenick was obviously wrong because the phone

8 call came at 1:25. So shewasright. She was at the house

9 in Pleasanton when Lori (sic) called her from the church

10 house.
11 Remember?
12 | am here. The manisn't hereyet. I'm going to go

13 wait -- go out to Alameda and kill some time and come back.
14 And she got back roughly around 2:00 o'clock.

15 So Lori Fermenick isright when she said the last

16 time that she talked to her was 1:30. It was 1:25.

17 And where were you when you received

18 that phone call from her?

19 ANSWER: | was at home in Pleasanton.

20 QUESTION: And what is the phone

21 number there?

22 ANSWER: It's 846-8367.

23 Going on to show you how the time frames are starting
24 tofitin.

25 Thisis cross-examination by Mr. Giller, by the way:

26 Y eah, he was the one that didn't
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27 appear worried and said things you've said.

28 She may bein traffic, she may have gotten

JESSICA BARRY LEE, CSR 5428

4919
1 stalled, whatever.
2 Right?
3 ANSWER: Yeah.
4 QUESTION: Okay.
5 ANSWER: | think by the time that |
6 left, he was starting -- because he had been

7 caling the house. Heis-- he'svery -- he

8 doesn't tell me alot what he isfeeling, but

9 for him to start calling the house -- but

10 then he was thinking about it.

11 QUESTION: Wéll, thiswas after

12 6:00 o'clock before you l€ft, in fact; right?

13 ANSWER: He had called the house two
14 or three times before | | ft.

15 QUESTION: Wéll, what time would that

16 have been?
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17 ANSWER: Probably around 5:00 or 6:00

18 he started calling.

19 QUESTION: You don't really know, do
20 you?

21 ANSWER: Waéll, it was sometime in the
22 |ate afternoon, dinner time.

23 What do the records show?

24 A phone call from the Pleasanton house to the church

25 house at 4:55, at 6:07, and at 6:39. And if you recall the

26 testimony from Lori Fermenick, she went off at 7:00 o'clock
27 to the Weight Watchers, and there were three phone calls made
28 by her son to that particular church house. Everything she

JESSICA BARRY LEE, CSR 5428
4920

1 said is corroborated by the phone records.

2 Okay?

3 Next what do the phone records show about Donald
4 Fermenick?

5 QUESTION: Okay.

6 Thisis direct examination by me:
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7 Okay. Did shereturn at 4:30?

8 ANSWER: No.

9 QUESTION: Did you do anything to try
10 and contact her?

11 ANSWER: Yes.

12 QUESTION: What did you do?

13 THE COURT: After 4:307?

14 MR. ANDERSON: Y eah.

15 QUESTION: Around 4:30 or shortly

16 thereafter?

17 ANSWER: Yes. | picked up the phone
18 and called the house in Alameda.

19 What do the records show?

20 The phone call was made at 4:55. Okay. 4:55.

21 QUESTION: And did you get any

22 response from the home?

23 ANSWER: No.

24 QUESTION: Okay. Did you try again?
25 ANSWER: Yes.

26 QUESTION: How long after the initial

27 phone call?
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28

2

3

ANSWER: | don't know. An hour or

JESSICA BARRY LEE, CSR 5428
4921

S0.
Phone call first occurs at 4:55.

The next phone call from the record, People's 43A,

4 showsthat at 6:07, about an hour or so -- that looks like

5 about an hour and 12 minutes.

6

7

10

11

12

13

14

Y ou think Donald Fermenick iswrong?

No. The records prove heisright.
QUESTION: Did you try and make any

more phone calls to the church house?
ANSWER: Yes.

And what do they show?

Again, 6:39, 7:29, and 8:31.

Okay?

He'stelling it likeit was. Heis pinpointing a

15 time frame.

16

And then we know at 8:31, he asked his dad for the

17 car and left at that point in time.
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18 But going on, | showed him the picture of hiswife

19 and how he found the body in People's Number 25.

20 QUESTION: What did you do then?

21 ANSWER: | screamed. Then |

22 basicaly fell backwards out of the room, and
23 | ran to the kitchen phone and | called 911.

24 QUESTION: Areyou okay now? Do you

25 want to keep going?
26 ANSWER: I'mfine. I'mfine.
27 QUESTION: When you called 911, was

28 somebody at the other end of the phone that

JESSICA BARRY LEE, CSR 5428

4922
1 received that call?
2 ANSWER: Yes.
3 QUESTION: Did you say anything into
4 the receiver at that point?
5 ANSWER: Yes,
6 QUESTION: Did you basically explain

7 what you had discovered?
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8 ANSWER: Yes,

9 QUESTION: Did you hang the phone up
10 at that point?

11 ANSWER: Yes.

12 QUESTION: And what did you do after
13 that, sir?

14 ANSWER: | think | picked up the

15 phone again and called my dad.

16 QUESTION: What did you tell your
17 dad?
18 ANSWER: | said, "Dad, I'm at the

19 house. | found her. She was naked."

20 And what do the phone records prove?

21 At 9:24 isthe call from 1515 Walnut to the church

22 house (sic).

23 Okay?

24 That corroborates the fact because of when Officer

25 Erny got there. So everything else, and the time frames that

26 the Fermenicks gave us --

27 THE COURT: Mr. Anderson, | think you misspoke. Y ou

28 said 1515 to the Walnut -- to the church.
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JESSICA BARRY LEE, CSR 5428
4923

1 MR. ANDERSON: To the Pleasanton house. I'm sorry.
2 Thank you, Y our Honor.
3 So everything is corroborated.
4 Now, let'stake alook at the evidence again and see
5 if we can't pinpoint the events as they unfolded from the
6 evidence and the inferences that can be drawn from this
7 evidence.
8 Now, we know from the defendant's statement that she
9 signed the check in the kitchen right by the door, and that's
10 where she got the work receipt. Thiswas her copy. Don't

11 forget the original one was turned in to the boss. Thiswas

12 her copy.
13 Okay?
14 She leaves the baby in the car, runs up, signsthe

15 check, signs the work order, and that was going to be it.

16 That isnot it. We know that the initial assault

17 took place right after that because in People's 28A, the

18 photo shows that a copy of the work receipt was on the floor

19 next to the bed. She didn't even have enough timeto fold
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20 that up and put it away in her purse or anything else.

21 If you think I'm making that up, Ladies and

22 Gentlemen, take alook at the yellow receipt right by her

23 shoe, right to the right side of the bed. That's People's

24 36A. Shedidn't even have enough time to put her copy away.
25 Now, how do you think it got there?

26 Shesignsit. Shetearsit off. Sheisabout to go,

27 and sheis brought back into the master bedroom.

28 Why isit on the floor there?

JESSICA BARRY LEE, CSR 5428
4924

1 Ask yourself that.

2 What inference can you draw from where she signed
3 that work order and gave the check to finding it right there
4 by this bed she was brutalized.

5 It happened like that. She didn't even have enough

6 timeto put it away.

7 Okay?

8 It was probably still in her hand as she was pulled

9 into that bedroom.
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10 What happened next?

11 The knife was produced, and Mr. Nadey threatened her

12 withit.
13 Y ou recall the picture of the defensive wounds?
14 | can imagine the words stated -- take your clothes

15 off or strip, or whatever you want to use. He produces a

16 knife. He comesat her. She puts her hand up. He cuts her.
17 Y ou think the guy meant business at this point in

18 time?

19 A defensive wound. Y ou put your hand in front of

20 your face to prevent being slashed.

21 Thiswasthere. Thisisthe -- probably the first

22 attack that occurred. He slashed her. She covered. She

23 knows now he means business.

24 We know that the upper clothing was removed in arush
25 orinahurry.

26 Y ou recall the words of the Technician Betty Nice?

27 Question -- thisis direct examination by me:

28 QUESTION: Okay. How about any other

JESSICA BARRY LEE, CSR 5428
4925
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10

11

12

13

14

15

16

17

18

19

20

outer garment of clothing belonging to a
female, more specifically a sweatshirt and
other items?

ANSWER: Well, the sweatshirt. And
then there was a shirt under the sweatshirt
that had a turned-down collar. And then the
bra

On a person, the way this clothing
was removed -- | was able to determine that

the person would have been wearing the bra
and the shirt with the turned-down collar,
and then the sweatshirt over the top of those
two items.

QUESTION: The recovery of those
items, can you describe the manner in which
they were observed by you when recovered?

ANSWER: In my observation, they
appeared to have been pulled off all of a
piece. Inother words, all three garments

were removed at the same time. They were not
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21 removed separately. They were pulled off --

22 | would say pulled off over someone's head.

23 Now, isthat the way a woman would take her clothing
24 off, just al three garments taken, pulled right over her

25 head?

26 | don't think so. | don't think so. That looks like

27 it wasforcibly removed.

28 Doesn't that sound like a reasonable inference to

JESSICA BARRY LEE, CSR 5428
4926

1 you, forcibly removing those garments?

2 That is not the work of afemale stripping down.

3 That isthe work of the defendant. That is his handiwork.

4 We know that -- also that the stab wounds on the side
5 of the torso were delivered after she was stripped. The side
6 wounds were delivered after the clothing came off.

7 And how do we know that?

8 Thisisthe testimony of Sharon Smith. Thisis

9 redirect examination by me.

10 QUESTION: Did you have occasion to
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11 also examine pursuant to your lab records

12 outer garments, shirts belonging to the

13 victim in this case?

14 ANSWER: Yes, | did.

15 QUESTION: Did you notice whether or
16 not there were any cut marks to those outer
17 garments?

18 Or puncture marks, | guess, would be

19 the more appropriate term.
20 ANSWER: 1 did not observe any cuts

21 or fabric separations on the sweatshirt.

22 QUESTION: Did or did not?

23 ANSWER: Did not.

24 Okay?

25 So after those outer garments come off, obviously

26 done by someone with superior force pulling them off, after
27 thefirst defensive wound, just to get her attention, stabs

28 herintheside. And it had to be after those garments were

JESSICA BARRY LEE, CSR 5428
4927
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1 off because the fabric in the garments was uncut.

2 Anybody want to challenge that?

3 That's uncontroverted. Thereis no other inference

4 you can draw from that.

5 So after placing this poor mother of afive-month old
6 in this condition, he sodomized her. And not wanting to

7 leave any witnesses to his foul deeds, he cuts her throat and
8 flees.

9 Now don't forget Dr. Rogers testified that she went
10 into shock initially.

11 Okay?

12 Shock. Shewasjust stunned there.

13 The fecal matter. You recall the fecal matter on the
14 bed coverings indicates that the defendant attempted to clean
15 himself off prior to leaving.

16 Now, what happens, Terenaisdying. She slides off
17 the side of the bed to the left. Y ou can see where the trail
18 goes off the left side of the bed closest to the door.

19 Hereis a better photo.

20 She bent over the bed. Her throat is cut. She goes
21 into shock. And as she gets up, you can see thetrail is off

22 theleft side of the bed.
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23 Okay?

24 She is going out to the door now, going toward the
25 phone.

26 She goes out the door. Y ou can see the blood trails

27 from the other photographs, makes -- tries to make it to the

28 phone, doesn't make it to the phone. She hits the wall

JESSICA BARRY LEE, CSR 5428
4928

1 there-- you can see the smears on the wall -- and she dies.
2 Thereisthe phone. Thereisthe blood smears on the
3 wall. That's where she met her reward.

4 Okay?

5 Thisisuncontroverted. Thisiswhat happened,

6 absolute, uncontroverted proof thisiswhat happened.

7 Now, the defense would have you believe that there

8 should be blood on the defendant's shoes from walking in this
9 bloody mess. But let's remember the facts. This bloody

10 trail did not occur until the defendant had left. She goes
11 into shock. The defendant wipes himself off, wipes off the

12 fecal matter, does the swipe mark on the mattress.
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13 Remember the swipe marks as testified to by

14 Technician Elizabeth Nice?

15 The defendant at that point in time gets up and

16 departs. After coming out of shock iswhen she gets up and
17 leavesthat blood trail through the house.

18 Of course the defendant is not going to have any

19 blood on hisshoes. Of course not. He left before that

20 bloody trail was even there. Thereis no blood on his shoes.
21 However, let's revisit the defendant's jacket because
22 that is one key to this particular case.

23 Now, the defendant obviously had this coat a very

24 long while.

25 Okay?

26 He had it for along while, and he obviously was

27 quitefond of it.

28 Thisisdirect examination, Mr. Paul Miller.

JESSICA BARRY LEE, CSR 5428
4929

1 QUESTION: Now, you had mentioned he

2 had wearing a raincoat that day?
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3 ANSWER: Anoldyellow --
4 QUESTION: It waskind of an old,

5 beat-up raincoat?

6 ANSWER: Yes.

7 QUESTION: It wasn't aregular-size
8 raincoat, wasit?

9 ANSWER: It wasvery small for him.
10 QUESTION: It wasvery small. Just
11 came, where, to the waist or something?
12 ANSWER: Just around there.

13 QUESTION: Yeah, barely.

14 ANSWER: It wasn't even worth putting
15 it on, to be honest with you.

16 QUESTION: Okay.

17 ANSWER: It was destroyed.

18 QUESTION: It wasakind of apiece
19 of rag?

20 ANSWER: Exactly.

21 QUESTION: Okay. Asamatter of
22 fact, when he came there to work in the

23 morning, it looked like some kind of a
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24 scroungy, and Louisawashed it?

25 ANSWER: Y eah, while we were at the

26 Southern Pacific Police Station job.

27 Okay. Soif anybody is going to wear anything like
28 that, it'slike your security blanket. If you're fond of a

JESSICA BARRY LEE, CSR 5428
4930

1 scroungy old rag, you obviously have had it along time;

2 right?

3 No question about it. He'sfond of that particular

4 item. Infact, he had the lady at the job site (sic) wash it

5 for him while he was on the job with the boss in the morning.
6 We also know that he was loading up the truck when
7 Terenaarrived. Hetold usthat in his own statement.

8 Okay?

9 And we know it was raining that day.

10 Okay?

11 So what do we know then?

12 The defendant obvioudly has that coat on when heis

13 loading up the truck. Hisjobisfinished. Weknow it. We
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14 know it because he told us that.

15 QUESTION: And when the woman came
16 back from the store or wherever she was and
17 you were done with your job and you were

18 loading up the truck, she left her child in

19 the car?

20 ANSWER: Yes.

21 QUESTION: And where did she pay you?
22 ANSWER: Inthe kitchen, right there

23 by the door.

24 So he was loading up the truck with all of his gear,
25 andit'sraining outside. He's got thisjacket on, therain
26 jacket on. And then he goes back into the house.

27 So now we put him back in the house where she
28 hurriedly leaves the kid in the car, in the Saturn, and she

JESSICA BARRY LEE, CSR 5428
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1 issigning the work order. Nadey just comesin the house,
2 and he's got that jacket on.

3 Okay?

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (53 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

4 And we already know what happened after she got back
5 into the house.

6 Now, can you just picture Mr. Nadey after he

7 withdraws from her, cleans himself off with the bedding, and
8 reaches down to her, pulls her head back by her hair. And as
9 she was bent over, reaches around, and with hisright he's

10 got her head back, cuts her throat like that eight different

11 times.

12 What is going to happen?

13 Blood is going to spurt from that severed vein. It's

14 going to get on the sleeves of the right hand doing the

15 cutting. And if your head is back here, it's probably going
16 to get on the undernesath part of the sleeve on the left hand.
17 Okay?

18 Now, we know he's got the jacket on because he was
19 loading up and he was through.

20 We know she was forced back into that bedroom because
21 thework order was on the floor there. She didn't even have
22 timeto put it away.

23 Okay?

24 The cutting of the throat motion, as I've indicated,

25 would explain blood on the cutting arm and blood on the
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26 sleeve of the left arm.
27 Now, do you think when he did this cutting that he
28 wouldn't have gotten blood on his sleeves?

JESSICA BARRY LEE, CSR 5428
4932

1 That'sridiculous. Thereis no question about that.

2 So what do we know now?

3 The defendant has a dying woman in the house. He
4 makes certain of that. He got the jugular vein. He hasto
5 get out of Dodge as soon as possible.

6 And how do we know that?

7 Because he bypasses 18 separate outdoor telephones,
8 two gas stations, and a number of restaurants to go to

9 Oakland to do his duty and then call into his office.

10 Isthat version credible?

11 That's acrock. Give me abreak.

12 He has to dump that coat, and whatever he has to do,
13 he'sgot to get rid of that coat in adifferent jurisdiction.
14 He cannot have that coat be found in Alameda, because if a

15 bloody coat isfound in Alameda with awoman, you know,
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16 slashed to death in Alameda, the cops aren't exactly morons.
17 They are going to put two and two together. He gets out of
18 Alameda, and he dumps that coat God only knows where -- in a
19 bathroom, in adumpster, in the estuary, or who knows where,
20 inavacant lot. But it won't be Alameda

21 Now, isn't it amazing that he took his coat off,

22 quote, to do his duty, and he leaves this cherished

23 garment -- if it'san old rag that he just loves, never got

24 another one, he leavesit in the public bathroom?

25 Dumping a bloodstained coat in a different city

26 explainsthe passing of all of those phones.

27 Now, we know what Sky Chem's policy about phone

28 numbers after the job is completed.

JESSICA BARRY LEE, CSR 5428
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1 Right?

2 We know that. Mr. Miller told us.

3 Y ou remember what he told us their job description
4 was?

5 When they were through with the job, they are to go
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6 to the phone and phone in immediately, phone in immediately
7 to let them know that they're done. And we know that he

8 didn't call until 4:30 from that Jack in the Box restaurant.

9 And what did we know that Mr. Nadey told the police
10 later on about what happens after the job is through?

11 QUESTION: Were you going to say

12 something?

13 ANSWER: Yeah. We're supposed to --
14 when we call in, we do that for reasons. But
15 just in case we do pick up another job, like

16 an emergency, you know, yeah. And they keep

17 pretty good tabs on us, what we are doing and

18 wherewe are at. And me still being on
19 probation or review or whatever you want to
20 call it, because my review comesup in

21 February, | mean | try to stick very tight

22 with it.

23 Oh, really?

24 Now he's supposed to call in right away?

25 Right. He was supposed to call in right away. He

26 tried to stick very tight with it. Yet he claims he | eft at
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27 3:56 and doesn't call in until 4:30.

28 Explain to methislittle over one-half hour.

JESSICA BARRY LEE, CSR 5428
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1 Explainto meif heisgoing to stick tight to the office

2 policy.

3 We know what transpired in that half hour. Thereis

4 no question about it.

5 If there were no problems at 1515 Walnut Street and

6 if everything was going according to Hoyle and there was no
7 sexual intent on his part, why not ask Terenato use the

8 phone there?

9 It'salocal call to Emeryville. It won't be

10 charged. He certainly knows where the phones are.

11 Why not ask this nice lady who he knows was the wife
12 of the pastor to use the phone to call in when the work was
13 completed?

14 Instead, he goes 1.8 miles out of hisway, and while
15 doing such, heloses his prized coat.

16 Isthat a credible story?
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17 What a crock.
18 Don't forget Detective Miller went to the Jack in the
19 Box to seeif that coat was recovered. Thiswasalso a

20 question by me, direct examination.

21 QUESTION: Sometime after that
22 interview with Mr. Paul Miller was over, did
23 you in the company of another Alameda police

24 officer go to the Jack in the Box at 2424

25 East 14th Street, City of Oakland?

26 ANSWER: Yes.

27 QUESTION: And do you know what time

28 of the day that was?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: It was around 4:00 o'clock
2 in the afternoon.
3 QUESTION: Okay. Why did you go to
4 that location?
5 ANSWER: | waslooking for a

6 raincoat. After speaking with Paul Miller,
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7 he told me that Mr. Nadey went -- after he
8 went to a carpet cleaning job at the Walnut
9 Street address, the last time he saw

10 Mr. Nadey, he was wearing araincoat. And

11 when he returned, that rain coat was not
12 there.
13 During the course of the interview

14 with Mr. Miller, Mr. Miller told me that

15 Mr. Nadey had called from the Jack in the

16 Box, that he stopped there. And when he

17 returned from the Jack in the Box without the
18 raincoat, Miller asked him where was the

19 raincoat, and Mr. Nadey said he left it

20 behind in the restaurant restroom.

21 QUESTION: So thiswas on the 19th,
22 one day after the homicide that you went out
23 to the Jack in the Box at the 2400 block of

24 East 14th?

25 ANSWER: | believe so, yeah.

26 QUESTION: And did you go into the
27 restroom there, the men's room?

28 ANSWER: Yes.
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1 QUESTION: Did you find anything you
2 were looking for?
3 ANSWER: No. Theraincoat wasn't
4 there.
5 QUESTION: Did you speak to the

6 manager of the Jack in the Box at that point

7 in time?

8 ANSWER: Yes. | asked him to ask all

9 of his employees and the janitor staff if

10 there was -- if they found araincoat and

11 they hadn't.

12 Oh, what a shock. What a shock.

13 Did he loseit in the bathroom, or did he dump it
14 because it had incriminating evidence on the sleeves?
15 It's either in adumpster or in the estuary or ina
16 sewer.

17 Now, don't forget this coat was ratty, according to

18 the testimony of the boss. And if it'sall ratty and not
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19 worth a damn, why would somebody -- if he hung it in that

20 restaurant restroom, why would somebody take such a coat as

21 that?
22 That coat was never there. It was dumped.
23 Now, let'slook at the evidence which points now to

24 Giles Nadey asthe guilty party. We have, one, the

25 defendant's statement to Officer Rodekohr.

26 Thisis direct examination.

27 Remember Officer Rodekohr was the man or one of the
28 officers who was doing the surveilling of the defendant.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: And what did he tell you?
2 ANSWER: Hetold me --

3 Now, thisis on January 25th, okay, about a week

4 ater.

5 He told me that he was going to

6 cooperate with us as much as he could,

7 letting us know where he was going to drive
8 and so that we can easily follow him around.
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9

10
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12

13

14

15

16

17

18

19

20

21

And he had asked -- he had mentioned
that when we arrested him, if wecan do it at
his place of work instead of his house so it
wouldn't embarrass his mother.

QUESTION: Now, did you ever initiate
that conversation with him at all?

ANSWER: Never.

QUESTION: So he just comes out of
the house and begins talking to you and says
when you arrest me, please do it at my work
so my mom will not be embarrassed?

ANSWER: That's correct.

Now wait aminute. |f you haven't done something for

22 which you're going to be arrested, who says "When you arrest

23 me, can you give me abreak and do it at my place of work"?

24 Who even dreams of something like that? How many of you ever

25 said to somebody, "Hey, when you cometo arrest me, do it at

26 work; | don't want to embarrass my family or my kids'?

27

If you aren't the guilty party, why would you even

28 mention that?

JESSICA BARRY LEE, CSR 5428
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4938
1 That shows a consciousness of guilt. That showsa
2 consciousness of guilt.
3 And, again, another mind-boggling comment is made

4 later on the following day, on 1-26.

5 QUESTION: Okay. And at that point
6 in time, did he engage you in conversation?
7 ANSWER: Right. He said that he had

8 spoken to an attorney and that he was advised
9 not to speak with us. | told him that was
10 fine. And they went back into the house.

11 That's Nadey and his friend.

12 He came back out to the car that |
13 was sitting in, and he told me -- he says,
14 I'm starting to feel the weight of this, all

15 of this on my shoulders.

16 WEell, if you've done nothing wrong, why do you feel

17 the weight of this on your shoulders?

18 The day before he says when you come to arrest me, do

19 meafavor. And now heis starting to the feel the weight of
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20 thison hisshoulders. If these statements aren't a

21 consciousness of guilt, then I'm losing my mind. He knows he
22 isgoing to be arrested for this. He knows.

23 And do you want to know why?

24 Because he knows that the DNA is coming because he's
25 given blood and he knows what is going to happen once they do
26 that.

27 Second thing which conclusively proves that Nadey is

28 guilty other than what I've spoken before is the semen swabs

JESSICA BARRY LEE, CSR 5428
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1 from the autopsy. Thereis absolutely no doubt that that

2 degrading act was done to the wife of the minister. | don't

3 even want to show you People's Exhibit Number 11 again.
4 But what else do we know about Mr. Nadey?

5 He was absolutely fixated on that kind of sexual

6 activity. Now, if sodomy is his specialty, | just wonder how
7 many times one has to do something like that to become a

8 specidlist?

9 Think about that.
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10 How do you become a specialist in sodomy?

11 Take alook at People's 41A, the writing tablet. The
12 writing tablet. Thiswas recovered from the defendant's
13 bedroom by the search warrant. Officer Ron Miller or

14 Detective Ron Miller.

15 What do we know about that?

16 | asked the Court for permission to have Detective
17 Miller read the relevant passage from that writing tablet
18 into the record:

19 "I aso like to endurein anal sex, which by the way
20 isoneof my specialties. You will come so hard your eyes
21 will roll back in your head."

22 I'm not going to even get into the meaning of that,
23 but | think you all get the picture.

24 One of his specialties.

25 And just what was the type of crime done before she
26 was murdered by the defendant?

27 Take alook at the five lacerations on this

28 photograph. And | don't want to go into too much more

JESSICA BARRY LEE, CSR 5428
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1 detail. She was given one of his specialties.

2 Okay?

3 No question about it.

4 And if that is not enough for you to know who the

5 guilty party was, they recovered a book, People's 42A, titled
6 Deep Thrills. Deep Thrills.

7 Let me go to page 72. You'll see a couple engaging

8 inwhat appears to be an act of sodomy. It's called "Back

9 Door Lovers, Sliding Up the Old Dirt Road."

10 Yeah. These are the things that he amuses himself

11 with. Maybe that is how he became a speciaist. That's what
12 happened to our victim, and it was done by the specialist.

13 Do you have any doubts whatsoever asto his sexua

14 appetite?

15 We also know that he had an abrasion on the head of

16 his penis when he was examined when he is giving the blood.
17 Isn't it remarkable -- isn't it reasonable to assume

18 that you could get an abrasion to your penis by trying and

19 sodomizing an unwilling victim?

20 Remember the five lacerations.

21 Do you think that she was awilling participant?
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22 | don't think so. | don't think so.

23 Next comes the DNA. Now, I'm not going to beat this
24 to death. We've had about three-and-a-half days of testimony
25 on that, and you know what the results were.

26 But the RFLP DNA on the rectal swabs and her jeans,
27 onein 32 billion. The PCR DNA has Nadey's semen asthe

28 major donor on the other swabs.
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1 Can you have any doubts now as to who did thisand
2 why?
3 Now, | know you're going to hear the defense

4 challenge the results of the DNA expert and the computer is
5 faulty, the FBI databases are bad and so forth. He goeson
6 and on. You're probably going to hear that until you're sick
7 of DNA.

8 But just remember when Mr. Horowitz screams

9 contamination and all the other things he is probably going
10 to scream about, the swabs and the blood were received by

11 Sharon Smith on 1-22, aswerethe jeans. The testing on the
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12 swabswas done to see if semen were present -- was present,
13 andif it was, that's all her rolein thisthing was, to

14 determine the presence of semen.

15 And the chain went from the ACSO lab, the Alameda
16 County Sheriff's Office Lab, to Sergeant Taranto to Steve
17 Myers. The jeans stayed at the sheriff's|ab.

18 So while Steve Myers was conducting preliminary

19 testing on the swabs, Sharon Smith began work on the jeans on
20 1-30-96 after -- after the preliminary DNA was done.

21 Myers didn't get the jeans cutouts, didn't get the

22 jeans cutouts until April the 30th, 1996. So some three

23 months later, after Myers has indicated that the defendant
24 was the donor of the semen on the swabs, then and only then
25 does he receive the cutouts from Terena's jeans from Sharon
26 Smith.

27 Now, you remember | asked Steve Myers this question,
28 direct examination:

JESSICA BARRY LEE, CSR 5428
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1 How would you contaminate a sperm
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2 fraction if you so desired?

3 ANSWER: Again, aslong as separation
4 Is complete, really the only way to

5 contaminate a sample prior to fraction would

6 be to add sperm.

7 QUESTION: Do you havein your
8 laboratory as a matter of course little vials
9 of sperm that you can contaminate samples

10 that you have in your lab?
11 ANSWER: No. We don't keep those

12 things on our lab bench.

13 QUESTION: Sothereisnotriptoa

14 sperm bank to get some samples so you can do
15 atest to contaminate the samplesyou're

16 looking at; is that right?

17 ANSWER: No.

18 Now, did you hear anyone for the defense testify to
19 disprove Mr. Myers findings or results?

20 Not one. Not one.

21 Here we have the uncontroverted testimony and

22 unquestioned expert in the field of DNA whose lab is
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23 accredited by the American Society of Crime Lab Directors,
24 whose results were reviewed by others and found to be

25 entirely correct. It was done by a person who has never had
26 anincorrect result on any of his proficiency tests.

27 Y ou remember that?

28 He's never been wrong on a proficiency test result.

JESSICA BARRY LEE, CSR 5428
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1 He tells us that Nadey's sperm is on the rectal swabs
2 and the jeans of Terena.

3 And so the defendant's profile on the six RFLP

4 markers -- and that's the chart you saw with the autorads
5 that we showed on the overheads -- is one in 32 billion.
6 Now, that's what | would call proof of this case

7 beyond areasonable doubt.

8 | rested with Steve Myers' testimony.

9 What was the defense to all this?

10 None. The fact that a street person was inside the
11 church some one and a half to two years prior to this

12 depraved murder proves absolutely nothing.
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13 The fact that Don Fermenick was in a state of shock
14 when he was arrested after finding hiswife in that condition
15 proves zero.

16 The fact that there was no blood in Nadey's van

17 proves absolutely zero because he got out of Dodge long

18 before that trail of blood led to Terena's dying by the

19 phone.

20 The defense was zero.

21 Now, the Court is going to instruct you on motive.
22 Motive is not an element of the crime charged and

23 need not be shown. However, you may consider motive or the
24 lack of motive as acircumstance in this case. Presence of

25 motive may tend to establish the defendant is guilty.

26 Absence of motive may tend to show the defendant is not

27 quilty.

28 That'sthelaw. Y ou are going to hear that from the

JESSICA BARRY LEE, CSR 5428
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1 Court.

2 Let's take alook at motive now. The person who
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3 sodomized Terena absolutely had to murder her if hisidentity
4 were known to her. Here thereis no doubt that if she was

5 sodomized and then Nadey just left the scene, she certainly

6 would have known who had done that.

7 If he sodomized her and just fled, heis going to

8 leave her there for her to go to the police?

9 Noway. If you're known, if you're the sexual

10 assailant and you are known to your victim, you don't sit

11 around and leave that person alive. That's just not the way
12 it'sdone. You know, you see all these serial rapists and

13 people like that who are unknown to the people. They getin
14 there and they do their foul deed and they flee.

15 But if you're known to the victim, you cannot leave

16 that person alive unless you want to go to jail. And I'm

17 sure Mr. Nadey didn't want to go to jail. The police would
18 have been on himin aflash if he had sodomized her and then
19 left her alive. An unknown sexual predator doesn't have to
20 kill. He can do the crime, as| stated, with no

21 identification able to be made.

22 With the carpet cleaner who was hired by the

23 Fermenicks, however, who knows the company name Skyline Chem

24 Dry, and it's an easy step to find out who was there, who did

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (73 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

25 thejob. If he doesn't slay her, heis going back to jail.
26 Heisgoingto jail no question about it. He hasto kill
27 her. That isano-brainer. He doesn't want to leave
28 somebody to identify him.
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1 Can there be any doubt that this murder was carried
2 out to facilitate the escape thereof or avoid detection of a
3 sodomy?

4 That isano-brainer, Ladies and Gentlemen. That is
5 ano-brainer.

6 The Court is going to instruct you that the unlawful
7 killing of a human being, whether intentional, unintentional,
8 or accidental, which occurs during the commission of the
9 crime of sodomy is murder of the first degree when the
10 perpetrator had the specific intent to commit the crime of
11 sodomy.

12 And the Court will tell you what the specific intent
13 of the crime of sodomy is.

14 So you sodomize somebody and then you murder them,
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15 that's called afelony-murder rule. It's murder of the first

16 degree.

17 And with respect to the special, to find that the

18 special circumstance referred to in these instructions is

19 murder in the commission of a sodomy istrue, it must be

20 proved that the murder was committed while the defendant was
21 engaged in the commission of sodomy or the murder was

22 committed during the immediate flight of the commission of a
23 sodomy and the murder was committed in order to carry out or
24 advance the commission of the crime of sodomy or to

25 facilitate the escape therefrom or to avoid detection.

26 And that sure sounds like what we've got in this

27 case, Ladies and Gentlemen.

28 L adies and Gentlemen, you review the evidence in this

JESSICA BARRY LEE, CSR 5428
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1 case, you review al the inferences that can be drawn from
2 the evidence, and | know you are going to come to the
3 inescapable conclusion that the defendant is guilty of these

4 charges, guilty as charged.
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5 Thank you very much.

6 THE COURT: Thank you, Mr. Anderson.

7 All right. Ladies and Gentlemen, we'll take the

8 morning recess for 15 minutes, until 11:15, and then we'll

9 hear from Mr. Horowitz.

10 And remember the admonition | have heretofore given
11 you.

12 (Recess.)

13 THE COURT: All right. Thisisthe case of People
14 versus Nadey.

15 L et the record show the defendant is present with

16 counsel and the jury is present in the jury box along with
17 the alternates.

18 And, Mr. Horowitz, you have the floor.

19 MR. HOROWITZ: Thank you, Y our Honor.

20 Thisisabig case, and thereisalot to say about

21 it.

22 I'm going to take all of today and a significant part

23 of tomorrow. And there are going to be times when I'm going
24 to bore the heck out of you. And hopefully there will be

25 timesthat I'm engaging, too.
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26 But the point isthisis probably the most important
27 decision that you are going to make in your life about
28 something other than your own family. Soif | take alot of

JESSICA BARRY LEE, CSR 5428
4947

1 timeand if at times |'m saying things that you already know,
2 bear in mind that there are 12 and four of you, 16 of you,

3 and if thereisjust one person gets something from what |

4 say or, you know, if it gives you something to think about

5 it, even if you come back guilty, in the end at least you've

6 thought it through; you've had afull hearing on it.

7 One thing that's bothered me and bothering now isthe
8 constant use of the words "the minister'swife," "the hands

9 in prayer."

10 And, in fact, if you look at the photos you'll see

11 theway she waslying on her ssomach. The hands are not in
12 prayer. They arejust in front of her when she fell.

13 So | want to read something, something from

14 literature just to frame things in the context that | think

15 this case should be framed. And I'm not going to do too much
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17
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19
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21
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23

24

25

26

27

28

reading from things not really related to the case. But this
iswhy George Bernard Shaw, born in Dublin, | think, in 1856,
one of the smartest men around, a great playwright, and he
dealt with the issue of the difference between atonement and

punishment.

Thisis one paragraph, about 30 lines, and | think

it's the proper context to think about a case that's
potentially a death case in terms of whether you convict

somebody rightly or wrongly and how you approach your task.

The primitive idea of justiceis
partly legalized revenge and partly expiation
by sacrifice. It works out from both sides
in the notion that two blacks make a white,

JESSICA BARRY LEE, CSR 5428
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and that when awrong has been done, it
should be paid for by an equivalent
suffering. It seemsto the... mgjority a
matter of course that this compensating

suffering should be inflicted on the
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6 wrongdoer for the sake of its deterrent

7 effect upon other wrongdoers; but a moment's
8 reflection will show that this application

9 corrupts the entire transaction. For

10 example, the shedding of innocent blood

11 cannot be balanced by the shedding of guilty
12 blood. Sacrificing acriminal to propitiate

13 God for the murder of one of his righteous
14 servantsis like sacrificing a mangy sheep or
15 an ox with the rinderpest: it calls down the

16 wrath instead of appeasing it. In doing it

17 we offer God as a sacrifice the gratification

18 of our own revenge and the protection of our
19 own lives without cost to ourselves; and cost
20 to ourselves is the essence of sacrifice.

21 However much the... mgjority has succeeded in
22 confusing these things in practice.

23 And then he cites Dicken's novel. He says:
24 The Baronet's cousin in Dicken's
25 novel, who, perplexed by the failure of the
26 police to discover the murderer of the

27 baronet's attorney, said far better hang
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28 wrong fellow than no fellow at all.

JESSICA BARRY LEE, CSR 5428
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1 He was expressing a common sentiment, the common
2 sentiment that it is better to hang the wrong fellow, in

3 fact, better maybe to hang the wrong fellow than the right
4 fellow to hang.

5 The point isa cardina one. Until

6 we grasp it, not only does historical

7 Christianity remain unintelligible to us.

8 It goes on, and the point heismaking is it would

9 not at all assuage our guilt to sacrifice somebody who is
10 wrong or aman with tattoos on his knuckles, whether or not
11 hedidit. It would make usfeel good.

12 But it doesn't do justice, doesn't right the wrong,

13 and basically we haveto resist that impulse for revenge in
14 deciding whether somebody did it or not.

15 Because the constant reference to "the minister's

16 wife," the constant reference to "handsin prayer" isreally

17 away of calling to that instinct that Bernard Shaw was

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (80 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

18 talking about, which iswe've got to get somebody for it.

19 And heisbeing awiseacre by saying let's get somebody who
20 didn't doit. That's even better, makes the point that

21 sacrificing somebody, killing somebody to make usfeel like
22 it'sall better doesn't make anything better. So if you're

23 going to get somebody who is just downtrodden or somebody who
24 isnot the same socia class as you, you know, get anybody.

25 The point isin this case we have to deal with not

26 who Mr. Nadey isin opening statement, the man with tattoos
27 on hisknuckles, nor with who Terena Fermenick was or who
28 Donad Fermenick was. We have to deal with what happened,

JESSICA BARRY LEE, CSR 5428
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1 and you have to look at the factsin the case.

2 Now, thereis no question in this case that the DNA

3 includes afinding, a concession, an agreement, an admission
4 by the prosecution that thereis DNA of somebody other than
5 Donad Fermenick, Terena Fermenick, or Giles Nadey in this
6 case.

7 Now, thisis not an exact copy. None of my charts
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8 are exact copies of Mr. Myers' charts.

9 Today | don't have a cold.

10 The secret of getting rid of acold quick isthe

11 Judge's green tea.

12 Oops. I've now collapsed the board, but...

13 THE COURT: Mr. Horowitz, | may have an extraclip
14 here.

15 MR. HOROWITZ: Great. Thank you, Your Honor.
16 THE COURT: If that doesn't fit, we've got bigger

17 ones.

18 MR. HOROWITZ: All right. Thiswill work.

19 Now, what you've got are the STR results. | will go
20 into this detail again what is going on with the DNA. This
21 isjust areal quick overview because | think it's good that
22 you know where I'm going when | talk.

23 According to Mr. Myers -- according to Mr. Myers,
24 thisright here, thisright here, and this right here belong
25 to somebody other than Donald Fermenick and other than
26 Mr. Nadey.

27 Okay?

28 That's in his own tests.
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1 Now, there are other places where this fellow shows

2 up. And let me give you a preview of what I'm going to be
3 arguing, but I'm going to take along timeto get toit. In

4 other words, I'll tell you now what 1'm going to do, but it's
5 going to be along timein coming before you really see how
6 it comes together.

7 And I'm going to show you that in every single PCR

8 test that Mr. Myers did, when you look at all of his results,
9 the onesthat he put on the chart and the onesthat | had to
10 pull out of hisnotes, out of his bench notes, in every one,
11 thisguy showsup. Every one of his PCR tests. And that's
12 on the vulva and on the rectal swabs.

13 Okay?

14 Sothisisjust -- | put this up just to start

15 because thisiswhat he volunteered on his own.

16 So there is somebody else involved here, and therole
17 of that somebody else is something that | think requires

18 serious consideration.
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19 Maybe | should tell you where I'm going. |I'm going

20 totell you where I'm going. 1'm going to argue to you in

21 the end that Mr. Nadey has no sperm -- there is no sperm of

22 Mr. Nadey'sin the rectum of Terena Fermenick. And I'm going
23 to argueto you that, in fact, nobody's sperm -- nobody's

24 spermisin the rectal sample of Terena Fermenick.

25 I'm going to argue that there is a skin sample found

26 and that that skin sample belongs not to Mr. Nadey and not to
27 TerenaFermenick. It belongsto somebody else. And I'll

28 show you that that's right in the DNA. I'm going to keep you

JESSICA BARRY LEE, CSR 5428
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1 hanging on that. 1'm not asking you to accept that now. I'm
2 just telling you eventually where I'm going.

3 First I'd like to just talk about the mundane or the

4 regular non-DNA details of this case.

5 Let'slook at the facts that | think favor Mr. Nadey.

6 First of al, there was no sign of physical disarray

7 on his person when he returned to work. He didn't seem

8 different or in any way unusual when he returned to work.
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9 And | think that Mr. Anderson made a mistake and, you
10 know, it wasn't on purpose. My mistakes aren't on purpose.
11 But when Paul Miller testified, | think what he said

12 was not that Mr. Nadey called at 4:30. | think what he said
13 was he called about 4:10, 4:15, and was back at work by 4:30.
14 1 think that's what he said.

15 So you can check that. | mean you can either check

16 your notes, and the reporter obviously has everything down,
17 and sheisagreat reporter. She's got everything right.

18 So hereally -- that time frame is not quite right.

19 And | think also if you think about it, Mr. Miller

20 did say that it's not unusual, particularly at the end of the

21 day, to stop and get something to eat. So in terms of

22 Mr. Nadey's activitiesto the rest of the world, not to

23 Mr. Anderson as he says things happened, were not unusual.
24 Nobody had any suspicion about anything being wrong.

25 Now, the raincoat itself -- | don't know how it

26 became like this pet raincoat like Linusin Snoopy with the
27 blanket or whoever it isthat likes the blanket, but it's

28 just aratty raincoat that he had that day because it was

JESSICA BARRY LEE, CSR 5428
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1 raining. Andthat'sal it was. And it wasn't very big.

2 And presumably if you're getting blood gushing out of
3 aneck wound and you're sodomizing somebody and there's blood
4 all over the bed and everything else, that raincoat is not

5 going to protect you even from the waist up or down the

6 deeves. | mean if | just picked up thisright now and |

7 spill it, you know, it's going to go -- it's going to get on

8 my shirt sleeve, too, and on my hands.

9 And -- plusif he'sreally doing these acts as

10 Mr. Anderson describes them, asyou cut -- | mean as | cut,
11 look at what is happening to my sleeve. Thisismy raincoat.
12 Watch my sleeve as| cut. The shirtiscoming out. Thereis
13 going to be blood.

14 So the raincoat, you'll have to decide how meaningful
15 that raincoat was as protection, how meaningful itslossis.
16 And | think in the end, if you think heis guilty,

17 then you'll think the raincoat loss is very meaningful. And
18 if you think heis not guilty, I think you'll think it's not

19 meaningful. | think it's one of those things whereits

20 importance turns on the bigger issuesin the case.
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21 Now, | would disagree with Mr. Anderson, and I'd

22 suggest that these voluntary statements made to the police
23 arenot evidence of guilt. They are actually to some degree
24 evidence of innocence because -- or at least lack of guilt,

25 becauseif you have already been asked by the policeto give
26 asample of your blood and your pubic hairs and your -- they
27 check your whole body out at the hospital. They've taken
28 your underwear, which iswhat Nurse Wilson said.

JESSICA BARRY LEE, CSR 5428
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1 Y ou know, you kind of know you're a suspect in a

2 case. And then the police are following you around 24 hours
3 aday. You'd have to be about the stupidest person on this

4 planet not to figure that the police are planning on

5 arresting you at some point. And so when you say to the

6 police please don't arrest me at work, you know, | mean, at

7 my house to upset my mother, | mean that's just being

8 considerate of your mother. | mean it'salso being real. |

9 mean it's obvious that they are focused on him.

10 Now, that whole business about the weight on his
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11 shouldersisthe sameway. If the police were following me
12 for that length of time --

13 | mean | watched the Rockford Files. One of the most
14 fun thingsto do is when the police follow you isto make

15 them lose you and --

16 But he took it seriously, and he treated them with

17 respect, and he told them where he was going. There's

18 nothing wrong with that.

19 And he never tried to run away. That's the thing.

20 If you've got a consciousness of guilt, then maybe what you
21 were doing, you know, that they are taking your samples and
22 that they are following you and that you know you're about to
23 be arrested because he is saying that to them, maybe you'd
24 run away.

25 See, if he'd run away and tried to hide or tried to

26 escape, then that would be consciousness of guilt and I'd

27 have atough argument. When heisjust letting it happen and
28 not trying to escape, | think that's something to think

JESSICA BARRY LEE, CSR 5428
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1 about, anyway, in terms of, you know, what his state of mind
2 was.

3 And keep in mind, too, when he was arrested, he

4 started retching. That's what the officer says. He was so

5 frightened, he started to retch like he was going to vomit.

6 So he was emotionally upset about this situation.

7 And, yeah, when he went to see Nurse Wilson, he

8 looked like hell. Helookslike araggedy man. Helooks

9 like a street person because this was very upsetting to him.

10 But remember he looked good when he did these jobs.
11 | mean remember Paul Miller made it clear that these -- Paul
12 was with him that morning at the Southern Pacific and Paul
13 saw him coming back. He looked good to start.

14 And then he went downhill when the police had taken
15 his samples and were following him. He thinks he is going to
16 be arrested. He doesn't run, but, yeah, he degrades. He

17 de-something. That's not unexplainable or un-understandable.
18 But it is pretty important to realize that at the time of

19 thisincident he looked good.

20 That's very key because Mr. Anderson needs to explain

21 thisDNA of Mr. Unknown, and the way hetriesto do it is by
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22 saying that Mr. Nadey had a dirty, flaky penis and

23 transferred some stuff from some other guy, you know, which
24 he got from some woman who had had sex with the other guy,
25 and because heissuch adirty, ratty, unclean guy, that then

26 when he sodomized her, he transferred it to her.

27 And that's histheory. And it turns on you believing

28 that Mr. Nadey was a dirty, unkempt, slovenly guy. Notin

JESSICA BARRY LEE, CSR 5428
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1 front of Nurse Wilson, because that's agiven. Nurse Wilson

2 saidit; we accept it. But you have to believe it the day of

3 thisincident, and on that day you've got Paul Miller who

4 saysthat it isnot true. It's not the way he was.

5 And you seg, if you don't have that slovenly, dirty

6 penistheory, then you don't have an explanation of the type

7 the prosecution would like from Mr. Unknown. Then you can't
8 go with Mr. Unknown is the fault of Mr. Nadey, and that means
9 that you asajury have to deal with who Mr. Unknown is and
10 what hisroleisin this case and whether it's significant or

11 meaningful to this case.
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12 And | think that'safair issue for discussion. You

13 may in the end reject or feel that Mr. Unknown means nothing
14 to the case, but | think it'simportant to accept that heis

15 there and that hisrole or absence of role should be

16 discussed. It should be discussed and analyzed. For you to
17 really fully look at the case and to reject it based upon the
18 dirty penistheory | think isunfair, and it's -- does a

19 disservice to this process.

20 Now, there is an absence of blood or anything else on
21 Mr. Nadey's person.

22 You've got to deal with the raincoat. And, likel

23 said, you'll decide if that raincoat really was where all the
24 forensic evidence went or not.

25 But putting that aside for a second, thereis no

26 evidence of anything in the van, anything on Mr. Nadey's
27 body, person, clothing, face, hair, anything.

28 If you think about it, the FBI Agent Skeels, Specia

JESSICA BARRY LEE, CSR 5428
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1 Agent Skeels, saw no sign that that van had been cleaned.
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2 And she looked with her available technology except for the
3 carcinogenic technology, and she saw no signs of semen or
4 blood or any unusual stainsin the van.

5 When Mr. Nadey went back to work -- and he was back
6 at work at 4:30 -- he looked fine. There was nothing on his
7 pants, on his shoes. Nothing.

8 That's evidence of something. It has meaning. |

9 mean blood is flying around that much, Mr. Anderson needs you
10 tofeel that it al went on the jacket, the raincoat,

11 whatever. Becauseit certainly wasn't anywhere else.

12 And if you took that raincoat into the van, you know,
13 it'samazing that it didn't get on the van if it had blood on

14 it or on his body or anything else.

15 Thisisaproblem that Mr. Anderson has with the

16 case, and it can't be answered, with all due respect, by

17 saying words like "the minister's wife" or showing you the
18 gory pictures. It can't be answered that way. It hasto be

19 answered logically.

20 Now, Mr. Giller pointed out to you through

21 examination of Donald's father, who is Mark Fermenick, that
22 there were people -- thisis not an isolated area -- that

23 there were people going around.
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24 And, you know, he had atough job on that witness

25 stand because, you know, he's obviously not on our side. And
26 maybe --

27 Hedid avery, | thought, admirable job of being very

28 fair and very objective and very civil to us.

JESSICA BARRY LEE, CSR 5428
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1 But he did let you know that there's an apartment

2 building in the back, that people go through, and all that

3 meansisthat thereis at least the ability of people other

4 than Mr. Nadey to have been there. Doesn't mean that

5 Mr. Nadey didn't do this. It does mean that if we suggest

6 that there might have been aMr. Unknown involved, that that
7 isnot unknown, afantasy. Thiswas not Fort Knox.

8 Let'slook at things not done in this case, because |

9 suggest to you that if you look at the things that were not

10 done, alot of things that were not done could have solved a
11 lot of theseriddles. Thereisalot of things that were not

12 done.

13 Let's start with the pubic hair combing.
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14 They took Terena's pubic hair, and they combed it for
15 pubic hair and not hers, and they found a pubic hair.
16 It might be interesting to know whose that was?

17 Let'sthink about it.

18 It could have been Donald's. It wouldn't have meant
19 much then.
20 It could have been Mr. Nadey's. Then you sure would

21 know something, wouldn't you? That would tell you alot.
22 Or it could have matched none of them. And that sure
23 would have been meaningful, too.

24 And given the fact that they had not only the burden
25 of proof, and they have the burden of proof, but that they
26 were the ones with the labs and all the investigative

27 agencies, it'sinteresting that they didn't bother to do

28 that.

JESSICA BARRY LEE, CSR 5428
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1 And I'm not going to hold back. Let metell you why
2 they didn't do alot of these tests. They had atheory of

3 the case very early on that Mr. Nadey sodomized Terena
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4 Fermenick, and all of their evidence collection focused on

5 Mr. Nadey and getting him. And anything that would have
6 looked at Mr. Unknown or anybody else was put to the side.
7 Number one example. Think about what they found in
8 that house and didn't test: The dagger, the dagger in the

9 house, the hunting knife, as you want to call it. That was
10 not tested. That isthe perfect, perfect weapon to have been
11 the murder weapon in terms of the size, the shape, the

12 location in the house.

13 Why didn't they test that? What if they had tested

14 that and found blood on it?

15 What if they had tested it and done all of those

16 advanced fingerprinting techniques instead of just dusting
17 with powder at the scene and they found a fingerprint?

18 Wouldn't you be curious whose was on it?

19 Donald told the police, hey, that ismy cousin's.

20 That belongsto my cousin. And they accepted that, and they
21 put it aside because their theory of the case was Mr. Nadey.
22 So they did abig deal about those |eatherman or

23 Pliers Plustoolsthat they found in Mr. Nadey's house, and

24 they did nothing, really nothing with the dagger found in the
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25 house.

26 | meanif | told you forget about this case, go home
27 dfter thetrial isover, after thetria isover -- it'sjust

28 afantasy -- you can talk about the case now, yeah we had

JESSICA BARRY LEE, CSR 5428
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1 this case, and this woman was found with her throat cut, and
2 there was a dagger found right in the bedroom, the next

3 question is going to be was that the murder weapon, was that
4 the murder weapon.

5 And the answer is going to be darned if | know. They
6 didn't even bother to test it.

7 And the next response is going to be you've got to be

8 kidding.

9 And remember they had alot of techniques available
10 to them.

11 I'm reading from Ms. Nice's testimony.

12 Ninhydrin, iodine, fluorescent powders, dimethyl

13 sulfide, super glue, fluorescent dye, silver powder, black

14 powder, and amido black. She had alot of different, fancy
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15 techniquesto look at that knife. They used none of them.

16 There's more.

17 And do you remember what Ms. Nice said as to why she
18 didn't look at that dagger?

19 Because that's not her call. In other words, she did

20 aquick dusting at the scene, but any more work on that is

21 supposed to be ordered by the police. They didn't order it.

22 Okay. Thefingernail cuttings. Dr. Herrmann took

23 cuttings of Terena Fermenick's fingernails because they had
24 stuff underneath them, they had blood underneath them, and
25 they had fiber underneath them.

26 Okay. These were not examined. The blood underneath
27 her fingernails could have been her own blood. Could have
28 been her own blood.

JESSICA BARRY LEE, CSR 5428
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1 What else could it have been?
2 Could have been the blood of somebody else.
3 Wouldn't you like to know one way or the other?

4 If they told you it's only her own blood, no problem.
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5 What if they told now sheistype O and thiswas type
6 A?

7 Whoa. How did type A get under her fingernails?

8 Mr. Nadey didn't have any scratches on him; right?

9 We know that. They noted that. He looked fine.

10 That would have been something.

11 The hair under the fingernails or the fiber was not
12 looked at.

13 Hairs found on the mattress, not looked at.

14 Dr. Herrmann found fibers on both hands. Hair

15 fibers, carpet fibers, they were not tested.

16 | believe you'll have to tell me what Dr. Rogers

17 said. | believe Dr. Rogers said he found natural human hair
18 on one of the hands. Could be wrong. Maybe that was just a
19 fiber.

20 These should have been |ooked at.

21 What if it was ahair that did not match Mr. Nadey

22 and did not match her own hair?

23 They didn't do these tests.

24 How about the doorknob?

25 Now, whoever did this crime probably touched the

26 doorknob on the way out unless the door was left open.
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27 Weéll, Mr. Nadey's prints were on the doorknob. So

28 what? He's been in and out of the house.

JESSICA BARRY LEE, CSR 5428
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1 Donald Fermenick's prints. So what?

2 The family's prints. So what?

3 Terenas prints. So what?

4 What if the prints on the inside of that doorknob

5 were somebody else?

6 Y ou know, we do have those databases where you can
7 take al the DMV thumb prints and send your printsto

8 Sacramento and find out -- we see that on TV all the time.
9 Whose print was on the doorknob?

10 They didn't bother to save the doorknaob to print it.

11 Now, let me talk about the prints, footprints.

12 | made abig dedl, if you remember, talking to

13 Technician Nice saying, hey, how many people were running
14 around in and out of this house while you were doing your
15 work. So there was a bunch of officers. | don't know how

16 many.
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17 Wait aminute. Don't you remember in the JonBenet

18 Ramsey case when they let people walk through the scene and
19 that ruined the evidence?

20 Oh, okay. | can addressit now, though.

21 That'sabig deal. Because think about it. The --

22 there should not be any footprintsin that house on the

23 blood. None. Except where Donald said he came in the door
24 and went over to his wife and went to the phone, except for
25 where he walked, nobody should have left a single bloody

26 footprint in that house.

27 But obviously whoever cut her throat probably got

28 some blood on his feet while he was doing this. Maybe not,

JESSICA BARRY LEE, CSR 5428
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1 butit'spossible. I'm not talking about after she staggered

2 out and goesto the phone. I'm talking about right therein

3 the bedroom when this was happening. Y ou don't need much.
4 If you had taken even a part of afootprint, a part

5 of afoot impression, if you had one and it matched

6 Mr. Nadey, I'd sit down right now. | have nothing elseto
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7 say.

8 If there was afootprint and it matched Donald

9 Fermenick, well, you could say, well, you know, he forgot

10 that he walked into that room. He was --

11 But if it was afootprint that matched none of

12 them -- not Terena, not Donald, not Mr. Nadey -- then you --
13 then you'd be going walk him out the door. You'd say open up
14 the door, let him go. Hedidn't doit.

15 And that evidence was destroyed that day that the

16 police came through, waddled all around.

17 And Ms. Nice didn't even bother to look for those

18 things, didn't think they were important.

19 | just sit here and imagine afootprint sitting there

20 and the officers walking by looking, the same ones who didn't
21 find the knives when they looked in the house.

22 By the way, even if there was officers going through

23 and they are stepping right on the footprint but there's

24 dtill alittle piece left and at that point they step over it

25 and finally there's just this much left but a clear

26 impression of something, Nike or whatever has a particular

27 tread, and then you see Technician Nice walk in, writing
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28 everything down, walking right by and never paying attention,

JESSICA BARRY LEE, CSR 5428
4964

1 and then they all leave, and it'slost forever.

2 The time of death really was not established in this
3 case and it should have been.

4 Now, Dr. Rogers said that that food isin a condition
5 from zero to four hours after it was eaten, and then

6 Mr. Anderson said: Could it be ahaf hour? And the answer

7 isyes.
8 So what?
9 If something is between zero and four hours, then if

10 | say could it be 31 minutes, yes, could it be 32 minutes,

11 yes, how about 33 minutes, yes. Anything between zero and
12 four hoursisgoing to beayes. So, yeah, if it fits

13 Mr. Anderson's half hour, it fits an hour.

14 The point isthey didn't do any sort of body

15 temperature.

16 Did anybody even tell if you there was rigor mortis?

17 | mean when | asked Ms. Nice about the turn over,
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18 wasn't shein rigor mortis and that's why her hands were put
19 together, she didn't even know. They didn't make any

20 notationsto really tell you what the time of death was.

21 But now in acapital case, they want you to accept
22 their timeframe asif it'sadefinite. Andit'snot a

23 definite, and it's not a definite because of what they didn't
24 do.

25 It's not my fault, and it's not our fault.

26 Now, let'stalk about Dr. Rogers really quickly.

27 | want to remind you -- and | think we made this

28 point, but thisis an example of where I'm going to say
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1 something and maybe | don't need to say it.

2 When | look at the pictures that show Terena

3 Fermenick's face and it looks like somebody has punched her
4 in the eyes and punched her in the mouth -- not what

5 happened.

6 | asked Dr. Rogers because, you know, in voir dire a

7 lot of you were asked the question. Y ou were given that

filex///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (103 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

8 question that tells you about the crime to seeif it's so bad

9 that you are always going to vote for death, and it was

10 something like she was assaulted and then sodomized and then
11 her throat was cut.

12 So then people are going to see these pictures and

13 say, wow, gee, she was assaulted, bam in the eye, bam in the
14 other eye, bam in the mouth.

15 But that is not what happened.

16 When | asked Dr. Rogers about that -- and you can

17 have histestimony read back -- if there are any contusions,
18 shewas not, asfar as he could see -- as far as he could

19 see, punched in the face. And that kind of thing that looks
20 like apunch in the face are what happens to a body when it's
21 face down after you're dead.

22 So it's important to know that there is no evidence

23 of that assaulting, you know, as you might have gotten the
24 impression that it happened. It's not there.

25 The -- the bruise on the leg, the hickey, that

26 so-called hickey --

27 First, I've been practicing. You know, it doesn't --

28 to me, that doesn't look like a hickey. It looks morelike
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1 what would be a bite mark, the oval shape like on the top and
2 the bottom was a hickey, kind of pulls more of the middle.

3 You're not allowed to do experiments, so I'm going to have to
4 do the hickey for you.

5 But the point is -- the point is that they are trying

6 to makeit a hickey to make the crime more emotional and more
7 horrible. But you remember that their own lab showed no

8 salivaon that spot. Andit'snot really afair thing to

9 present to you something that their own forensic dentist says
10 isnot abite. Their own doctor saysit's abruise, could be

11 caused by a hickey or anything else. | don't know the

12 answer. Then their own lab hasit's got no salivaon it, and
13 then to argue to you that it's a hickey, it's-- and it'sone

14 of those emotional arguments that has no -- it's not fair,

15 and it's not meant to appeal to your intelligence. And

16 that'swhy, again, | don't like that kind of argument. |

17 resentit.

18 And talking about resent, you probably know me well

19 enough by now to know that | strongly and | still resent
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20 Technician Nice. And | popped her every way | could:

21 Areyou area police officer?
22 So you're just atechnician?
23 | did everything | could to basically let her know

24 how | feet about her.

25 And why?

26 I'll tell you why. It'sthe prayer -- handsin

27 prayer portion. Because | kind of illustrated how when
28 you'refalling flat on your face you're not praying, you're
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1 grabbing and you fall.

2 And you'll seethe picture. Asawful asitis, you

3 can seethat her hands aren't in prayer. Look at one hand

4 with the elbow up -- I'll start here -- and the other hand

5 down. They are not clasped together in prayer in theway in
6 which she voiced it, just a picture of how somebody falls.

7 See that one hand is up?

8 They can't be that close to each other. It'sjust

9 the way the hands happened.
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10 But it fits their theme of emotion that Bernard Shaw

11 warned about.

12 And let metell you. She set me up with it, whichis

13 what's made me so mad. Listen to the questions and answers
14 and tell meif you don't think | was set up and that was

15 something that she had planned.

16 And I'm not blaming Mr. Anderson for this. I'm

17 blaming her because she is an experienced witness. Sheisan
18 experienced technician. Shetestified at length that she

19 knew what she was doing.

20 Mr. Anderson questioning:

21 Do these -- those hands appear folded
22 to you, maam?
23 ANSWER: Yes, sir. They appear

24 clasped to me.

25 No problem.

26 QUESTION: Asin together?
27 ANSWER: Yes, sir, admost a
28 prayerful --
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1 And then you remember | couldn't -- | didn't even

2 havewords. | just vocalized. | didn't have words | was so

3 mad. | meanit's hard enough with all the church things here
4 to deal with somebody deliberately pounding that. Maybe she
5 pounded it once too often. After that, sheis on my bad

6 list, and sh€'ll remain there.

7 The problems in this case for the prosecution start

8 with Sharon Smith. They end with Steve Myers. And I'm going
9 to show you that Steve Myersis not truthful with you. He

10 was not truthful. He misrepresented thingsto you. And I'm
11 going to show you how, and it's not going to be close. |

12 mean you are going to seeit.

13 But let me start by picking on Sharon Smith because

14 shedeservesit. And I'll tell you what she did wrong. She

15 contaminated the heck out of these samples. And I'll go over
16 thingsin detail. And I'm going to read you from the

17 transcripts. But I'll tell you the short version.

18 Dr. Herrmann, medical Dr. Herrmann, pathologist, does
19 thisal the time, took a swab directly from the vagina of

20 Ms. Fermenick and he put it on adlide, on alittle piece of
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21 glass. And hesealed it in an envelope. And he took a swab
22 and made arecta dide the same way direct from the rectum
23 right to the slide.

24 And he sent these to Sharon Smith.

25 All right?

26 And when Sharon Smith looked at Dr. Herrmann's rectal
27 dlide, do you remember that she saw no sperm?

28 Now you're getting alittle bit of an idea of why I'm
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1 arguing to you that Mr. Nadey's sperm never was really found

2 inthe rectum of Terena Fermenick. When Sharon Smith looked
3 at the vaginal slide made by Dr. Herrmann, what she found was
4 sperm.

5 By the time she was done with her tests days | ater,

6 total reversal happened. Now you had no vagina sperm -- and
7 shereported to the Grand Jury -- but she did have spermin

8 therectum.

9 | would like thisto stick in your minds throughout

10 thiswhole argument phase and to do that I'm going to do
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11 something visual.

12 Basically, you started with no sperm in the rectal

13 sample. Then you put it in Sharon Smith'slab, and it

14 turned. In other words, it turned from red and blue to

15 yellow and green. It'slike amagic trick that she did.

16 The difference is we know that thisis a gimmick.

17 It'satrick. It's not meant to fool you. It's not meant

18 for youtorely onit.

19 I'm not trying to tell you that thisreally turned

20 color. But she's actually telling you that that rectal

21 dlide, the rectal sample, that the rectum which had no sperm
22 now has sperm. And shetried to tell the Grand Jury just the
23 opposite, that the vaginal slide which twice, by the way, had
24 sperm didn't have sperm.

25 So the question is what is going on with Sharon

26 Smith?

27 WEeéll, let's start with the fact that Sharon Smith

28 relies on her notes. She barely remembers doing these tests.
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1 She barely remembers anything about this case. Sherelies
2 amost primarily upon her notes. And that's my first blowup
3 about Sharon Smith.

4 | guess you folks know that we get the transcripts

5 like Mr. Anderson has there, so that's where heis getting
6 hisquotes, and that's where | get mine.

7 My wife says thisis on purpose.

8 Question to the jury:

9 Can you rely upon Sharon Smith's notes?

10 No. But that wasn't ajokeor atrick. | just

11 misspokeit.

12 But look what the questions and answers show.

13 First of al, | established the importance of her

14 notesto her.

15 Andisit important -- | don't know if everyone can
16 read back there.

17 Isit important to be precise and accurate in your

18 note taking?

19 Yes, itis.

20 Okay. Why?

21 And isthat in part because you eventually testify in

22 cases and you rely extensively upon your notes to provide
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23 information that will be used by the jury?

24 Y ou saw that's what happened. She was reading her
25 answers.

26 That's correct. The notes are basically used --

27 Thisisaline, our six, seven, eight, nine.

28 That's correct. The notes are basically used to
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1 refresh my recollection of the types of work that | did on
2 the case.

3 But then there was a time where she was handling

4 samples, and the way it reads, if you look at the time, she
5 is-- she took the blood out, she did certain extractions,

6 and then at 8:15 or something, she made gauze. She took
7 blood and made gauze.

8 And | said: Isthat true, you had everything out and
9 then you were making gauze?

10 Shesaid: No. Even though it was written asif |

11 didit at 8:10, really that's not what | did.

12 Wait aminute. You did that drawing of things at
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13 7:30. That'swhat you said. And yet the blood patch

14 notationisat 8:10.

15 How do you reconcile that?

16 That's just the way | write my notes.

17 So you're saying that your notes are not accurate to
18 time?

19 It's just the way | do the order of how | wrote the
20 notes.

21 S0, in other words, what sheis doing --

22 Technically, thisis her notes. Sheiswriting 7:10,
23 and then she comes down here and she goes, okay, 8:15. This
24 is-- so | say to her: Didn't you do thisat 8:15?

25 Shegoes: No, | diditat 7:10. | just writeit

26 down that way.

27 I'm going: Come on. Give meabreak. It'sweird.
28 And -- and I'll show you in context later that sheis
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1 trying to get out of amess up that she did by saying that

2 her notes werewrong. So hereis somebody who is supposed to
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3 berelying on her notes. She hardly ever writes the times

4 down. When she does write the time down and somebody

5 comments on it, all of asudden sheistelling you that

6 doesn't count.

7 THE COURT: Mr. Horowitz, let me interrupt you now.
8 We are going to take the afternoon recess. Y ou can

9 pick up at 1:30.

10 MR. HOROWITZ: Thank you, Y our Honor.

11 THE COURT: All right. Ladies and Gentlemen, welll
12 take the afternoon recess.

13 Remember the admonition | have heretofore given you.
14 Y ou're not to discuss this case among yourselves or

15 with any other persons or to form or express any opinion

16 about this case until the matter is submitted to you.

17 WEe'l reconvene at 1:30. We'll pick up where

18 Mr. Horowitz left off.

19 (Noon recess.)

20 ---000---
21

22

23
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24
25
26
27
28
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1 TUESDAY, FEBRUARY 16, 1999 -- P.M. SESSION
2 PROCEEDINGS

3 ---000---

4 THE COURT: Thisisthe case of People versus Nadey.
5 L et the record show the defendant is present with

6 counsel and the jury is present in the jury box along with

7 the alternates.

8 And Mr. Horowitz.

9 MR. HOROWITZ: Thank you.

10 | hope you all had agood lunch. | had one, and |

11 would rather go home and sleep now. But let metry and get
12 your interest alittle bit.

13 | was talking about Sharon Smith and how her notes
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14 were supposed to be accurate, but then they weren't accurate,
15 and she wanted us to believe that she wrote things

16 differently.

17 Thisis not the only instance of thiskind of a

18 problem, and there are some pretty important instances. For
19 example, | pulled these out of the transcript.

20 QUESTION: Soisit correct then that

21 It was your practice and procedure to write

22 the time that you started an action and then

23 do the action and complete it and then write

24 notes about it next to that time?

25 Okay. Then she saysthat's correct. That'sthe

26 context.

27 But let'slook at our situations where this came up.

28 Hereisaquestion:
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1 Did Mr. Harmon from the DA's office
2 tell you that a dagger was found at the scene

3 where the woman was found killed?
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4 ANSWER: A dagger?

5 QUESTION: Yes.

6 She saysit's not indicated in my notes.

7 So, first of all, if her notes are accurate, that

8 means Rock Harmon did not tell her about the dagger, and,
9 two, sheisrelying on her notes. She's got to go to her
10 notesfor her answers.

11 And why am | focussing on the notes?

12 Hereiswhy. Notetakingisaproblem for her. She
13 admitted that she failed the proficiency test. | wonder if
14 you remember why shefailed it. I'll just read it to you.
15 QUESTION: Haveyou ever failed a

16 proficiency test, made a mistake in one?

17 That's what | mean by failing.

18 ANSWER: Yes, | have. That wasin

19 the early '80s. There was a blood

20 proficiency test.

21 QUESTION: What was the nature of the

22 error that you made?

23 One of them was aclerical error. It

24 was atypo on areported result.

25 See, she had record-keeping problems that predate
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26 this case.
27 Now, she also had another proficiency test failure,
28 and that's where she miscalled the type, the blood type, and
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1 her excuseisit'sarare sampleor it's an actua -- the

2 actual sample was arare type that we hadn't seen before and
3 we miscalled it.

4 Well, let mefirst of all talk about proficiency

5 tests. They are not as tough as real-life testing because

6 you could see the condition of the samplesin this case from
7 somebody who has been dead for aperiod of time. Thereis
8 mixtures of bodily fluids with the DNA. It's collected.

9 It'sstored. It'sbrought to alab. That ishow the real

10 forensic stuff is.

11 Whereas, you know, DNA like in a hospital, for

12 example, you just take it right from afresh person, so it's
13 redlly easy. It'sclean.

14 And one thing, one theme --

15 See, you can always tell when I'm departing from my
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16 notes, but | haveto tell you thisright.

17 Onething you are going to seein al the DNA work is

18 when you talk about those blood samples that were taken from
19 Mr. Nadey, Ms. Fermenick, or Donald Fermenick, thereisno
20 problem with the test results. Like when | put up that PCR

21 chart or any of the charts, you are going to see no traces,

22 no mixed results, no questionable results, just pure, great

23 results. The blood always comesup great. That's just

24 because you've got alot of it, there is no contamination,

25 thereisno environmental assaultsonit. It's easy to test

26 it.

27 A proficiency test is sort of in between. They kind

28 of dummy up the sample alittle bit. But you heard Mr. Myers
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1 talk about it. But it's till not as severe as aregular

2 sample. That'swhy failing a proficiency test twiceisa

3 pretty big thing because a proficiency test you've got

4 somebody grading you and they are catching your mistake.

5 She didn't catch the mistake. Y ou know. Either her
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6 supervisor did and failed her, or the people providing the

7 test failed her.

8 Now, in a case like this, the only person to catch

9 the mistakesis me because there is no -- with a proficiency
10 test, they know what the right answer is supposed to be in
11 advance. That's how they check it. In this case, you don't
12 know what the right answer isor at |east you shouldn't.

13 So what isredlly interesting is when she says that

14 shefailed one because of aclerical error, we already know
15 that her notes are not to be trusted. She doesn't keep good
16 notes.

17 But the other one she failed is when there was atype
18 she wasn't familiar with and she missed it. So that's

19 telling us what we always thought about these tests, | think,
20 asbeing like the test is either one way or the other. Isn't
21 that kind of how we were thinking about it, sort of like you
22 turn onyour car, it either starts or it doesn't.

23 But it's obvious that these tests aren't like that.

24 | mean these tests have alot of judgment, because if there
25 isararetype that she hasn't seen, so what? If thistest

26 is-- you know, it'slike atraffic light. Red light says
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27 go -- | mean stop -- green light says go, and yellow means

28 caution. All you haveto doislook at the light, what color
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1 lit up.

2 That isnot what her tests are about. Thereis

3 gradations. There's judgments. Just like you saw with the
4 PCR, you see that judgment issue is the key thing.

5 In this case in terms of both Sharon Smith and Steven
6 Myers, besides the fact that they did terrible, terrible

7 contaminations and that they were very poor in their handling
8 of samples and their preparations, on top of that is their

9 biasin the case.

10 And that is my theme for the next while because when
11 you have interpretation, then bias comesinto play.

12 Now, hereiswhat | thought about last night at about
13 1:00 in the morning, so | think it might not be so good. But
14 let's see.

15 Bias can mean prejudice, a deliberate desire to be

16 unfair. That is how we think about bias, like | don't like
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17 that person'srace, and so they are all that way.

18 But, you know, bias is something else in science,

19 really. Bias can be an unconscious -- not amalicious, not a
20 deliberate -- tendency to favor one thing over the other.

21 And then | tried to think of examples.

22 Okay?

23 | bet if you looked at yourselves over the course of
24 thistrial, some of you have a bias towards bright clothing.
25 Some of you have a bias towards, you know, wearing your
26 jacket here, some not, leaving it upstairs. That isabias.
27 That istheway you are. It'sthe way you look at things.
28 But it's personal to you. It'sfine.
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1 But in science, sometimes there is a bias that can

2 affect your resultsif you let it. For example, isn't it

3 human nature to want approval, to want people to like you?
4 Y ou think right now I'm not looking at your faces

5 hoping that you're paying attention?

6 You know | am. And soisMr. Anderson, and so are
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7 you up inthat jury room. We all want approval to make sense
8 and soon. It'snormal. Y ou want to give people what they
9 want.

10 Now, what are these |ab people doing?

11 They are both employed by police agencies. That's

12 their employers. They are working with police to catch bad
13 guys.

14 Now, that's normal, isn't it?

15 It's normal to want to catch the person who did a

16 crimelikethis. Almost getting back to that Bernard Shaw
17 thing, it'snormal to want to have somebody and say they did
18 it. That'swhy Shaw is saying even if it's an innocent

19 person, al the better. Let'sjust get him because we want
20 it over with. It'sanormal tendency.

21 And so the way that you avoid that and get truth out
22 of alab, assuming that they handle things right and do

23 thingsright and they are competent and keep good notesis
24 you don't tell them what results should be. You just say

25 hereisthe stuff. Youtell me. Andif the lab persons says
26 what is this case about, you go, well, I'm not going to tell
27 you. Youtel me. Hereare some samples. Hereiswhere

28 they are from in the human body. Y ou tell me what you find.
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1 I'm not going to tell you in advance what I'd like you to

2 find.

3 That is -- that really comes down to that whole

4 double-blind theory, that whole theory that when you're a

5 scientist, you don't want to know what the outcomeis

6 supposed to be. When you have apill that you're testing on
7 aperson and this pill is either going to cure their migraine
8 headaches or it'sasugar pill, well, if you know that it'sa

9 good pill, you are going to look at them and just feel good
10 because you are helping someone. And they may pick that up
11 and feel relaxed, and their migraines may go away just

12 because they feel better that they are cared for.

13 That's why double-blind studies. Both the subject

14 and the person giving it to them, they are both blind.

15 Neither of them know if it'sasugar pill or area pill.

16 But in thiscase -- in this case -- it wasn't like

17 that. These were not double-blind tests.

18 And I'm talking about with Mr. Myers and Sharon
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19 Smith. Let me put up some quotes.

20 (Brief pause.)

21 Okay. Thisisaquestion to you that I've written

22 for you.

23 Question to the jury: Were these double-blind tests
24 that the scientists or People who wanted to be scientists
25 did?

26 Thisis her own testimony:

27 According to my notes, it looks like

28 Mr. Harmon was reviewing some aspects of the

JESSICA BARRY LEE, CSR 5428
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1 case with me and what potential evidence
2 might be.
3 QUESTION: Can you be more specific?
4 In other words, did he tell you that this was
5 apotential sodomy throat-cutting murder?
6 ANSWER: Yes, hedid.

7 And this also tainted Mr. Myers because, question to

8 Mr. Myers:
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9 And did anybody ever tell you the

10 nature of the sex acts or the way that the

11 murder took place?

12 ANSWER: Well, | definitely knew that
13 there was arectal assault. The rectal swabs
14 being sent to me with a note that there were
15 semen or that there were sperm detected

16 certainly indicated right off that there was

17 arectal assaullt.

18 So they both knew at this time.

19 And why is this so important?

20 WEeéll, it's so blatant in Sharon Smith's case that

21 when she found no sperm in the rectal slide, she went and
22 made another one and found sperm.

23 And I'll tell you how that got contaminated. | can
24 show you based upon her examination where the contamination
25 took place.

26 Then, most interestingly with the vaginal slide,

27 there's sperm on it when she looks. But that doesn't meet

28 her expectation of the case, so she goes and makes another

JESSICA BARRY LEE, CSR 5428
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1 dlide. And, asyou remember, that had sperm on it, aso.

2 So what does she do?

3 She goes and makes yet another slide, and thistime

4 thereisno sperm on it, and that's the results she is happy

5 with.

6 That'sbias. That right thereisbias.

7 And basically bias makes you feel good because when

8 Sharon Smith was done -- when Sharon Smith started, she had
9 resultsthat Sergeant Taranto or Rock Harmon would not like.

10 She had results that were inconsistent and hurt the

11 prosecution theory of the case, undercut it seriously. By

12 the time she was done, she had results that the prosecution

13 liked.

14 And that's pretty -- that's pretty important. And,

15 in fact, the prosecution liked those results so much that

16 when it cametimeto go in front of the Grand Jury, remember
17 what the Grand Jury was told by Sharon Smith?

18 No semen found in the vaginal slide.

19 That's what was presented to ajury similar to
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20 yourselvesin adifferent setting, a different context, no

21 defense attorneys present. That's supposed to be giving the
22 facts. You know, a Grand Jury, as you know just from the
23 Clinton case, is supposed to be looking at the facts

24 objectively, standing in for the public, and the Grand Jury

25 hasto be told the truth because there is not a defense

26 attorney thereto challenge things. Thereisjust the

27 prosecutor and the witnesses and the grand jurors. The Grand
28 Jury hasto betold the truth. It's so critical there

JESSICA BARRY LEE, CSR 5428
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1 because important decisions are made.

2 But let's talk, also, now, besides -- besides this

3 note taking and bias and truthful ness issue with Sharon

4 Smith, let me talk about her problems with sample handling,
5 because in the end she might be a bad note taker, she might
6 not be avery honest person, but if she correctly handled the
7 samples, then she hasn't really done the kind of harm that

8 I'mtelling you shedid. So let metalk about how bad she

9 wasin handling things.
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10 But I'm going to take the focus off her and give her
11 alittle bit of a break.

12 Thereis an issue here about the potentially missing
13 vidl of blood. Now, I don't know if I made that clear by my
14 questioning, so let metell you what | was thinking.

15 When -- Steve Wilson, Nurse Wilson -- Nurse Wilson
16 testified he talked about | believe two vials of blood.

17 Okay?

18 But Sharon Smith, when | started questioning her --
19 she ends up with just one vial, so hereis how | approached
20 it.

21 First thing | asked her -- there was an objection,

22 and | talked about my blind cousin.

23 | said did you feel what wasin that envelope? Did

24 you feel how many vials or tubes were in the envel ope?
25 There was objections. Y ou know, how can she know
26 what'sinit. Shedidn't see.

27 I'm going: My blind cousin can feel the envelope and
28 know what'sinit.

JESSICA BARRY LEE, CSR 5428
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1 And it turns out that she didn't make any notes. In

2 other words, when that envelope 1 and 1A with the blood from
3 Mr. Nadey's blood comes in, she makes no notes about what was
4 done with them.

5 So isn't it correct then that you

6 don't make any indication in your notes as to

7 what was done with 1 and 1A, Mr. Nadey's

8 blood?

9 ANSWER: | cantell you what's done

10 with them. They would be --

11 And then | interrupt. | say: Judge, sheis not

12 answering my question.

13 Do you know or do you not know?

14 And then | say, ook, you don't have any independent

15 recollection of what you did with 1 and 1A on January 22nd,
16 1996, do you?

17 ANSWER: Not independently.

18 Well, it's not independently and she doesn't have it

19 in her notes, so all she wantsto do istell me what sheis

20 supposed to do and makes you think that that's what she did.

21 But -- okay. That was my third slide here.
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22 Question for the jury: |sthere amissing tube of
23 blood?
24 | call these dlides because on my computer they were

25 going to be slides.
26 Okay. Two pages here. Start with this one.
27 Okay?

28 Thisiswhere | started with Nurse Wilson.

JESSICA BARRY LEE, CSR 5428
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1 Okay?
2 Nurse Wilson believes that he draws two tubes of
3 blood. Hereisthe question:
4 Okay. When you drew blood from

5 Mr. Nadey, wasit in avial or Pyrex tube of

6 some sort?

7 ANSWER: Yes.

8 QUESTION: And how many vials did you
9 draw at that timeif you can recall?

10 ANSER: | believe | withdrew two.

11 So, you know, it's reasonable to say he wasn't a
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12 hundred percent sure because that is also the way he talked a
13 little bit. He wasn't that confident.

14 But then let'slook at Mr. Anderson's opening

15 statement. Talking about opening statement, thisis right

16 out of Mr. Anderson's opening.

17 "Y ou will hear next from Officer Fuji, who received

18 those defendant's vials," vialsin the plural, "those

19 defendant's vials of blood from Steve Wilson, the nurse. And
20 Officer Fuji kept the chain, took the blood back to the

21 locker."

22 So it wasn't just Nurse Wilson who thought there was
23 multiplevials. It wasaso Mr. Anderson himself in his

24 opening statement.

25 Now, you had that mixup with Sergeant Taranto and

26 Fuji about who handled the blood and what -- and | didn't

27 quite get what that mixup was. But, in any case, the first

28 changein the vernacular, first time we talked about asingle

JESSICA BARRY LEE, CSR 5428
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1 vial inthis caseisonly when Taranto is on the stand and
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2 all of asudden Mr. Anderson is questioning and when they

3 were discussing being at Highland Hospital and his collecting
4 the-- these variousitems. And you were asked what was done
5 with thevial of blood, all of asuddenit'sasinglevial.

6 He said, well, it was not received by me. It was

7 turned over to Officer Fuji.

8 And so all of a sudden something happened, and now

9 they are talking about one vial of blood for the first time.

10 And thisis where Taranto explains the mixup with him
11 and Fuji. It'snot for my argument. | just put it in there

12 just so you had the whole context. But then when Sharon

13 Smith finally opensup 1A, what she sayswas -- what she says
14 isthere was one tube of blood inside that envelope and it

15 was labeled Nadey, Giles, aong with some other writing that
16 was on the tube of blood.

17 Now, | say thisto you: | say that Steve Wilson, the

18 nurse, believed that he drew two. Mr. Anderson obviously

19 believed that there was more than onevial. He said "vials."
20 Now, Smith opensit, and in her notes there is only one.

21 There's two things that could have happened -- well

22 there'sthree. Thereisafew thingsthat could have
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23 happened.

24 Oneis Wilson could be wrong. Nurse Wilson could be
25 wrong, and Mr. Anderson might not have been thinking too
26 carefully about the issue, not meant to say one way or the
27 other, and therereally alwayswasonevia. That'sa

28 redlistic possibility.

JESSICA BARRY LEE, CSR 5428
4986

1 Number two, there could have been two vials, and if
2 there were, let's think about what might have happened to
3 them.

4 First of all, if there'stwo vials, like Nurse Wilson

5 says, and somebody is handling evidence in acase like this
6 and they drop avial and spill it or they break avia --

7 whether it's Fuji, Taranto, or Sharon Smith -- they may not
8 want to report it. There might be atendency to say, well,
9 there's another vial. I'm not going to report it. That is

10 an explanation.

11 Then there's the innocent explanation. 'Y ou know,

12 likel said, that there always was one and Nurse Wilson was
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13 confused.

14 And then there's a nefarious one: Somebody took the
15 extravial and used it to contaminate evidence and didn't
16 want people to know.

17 | can't tell you that that's that extreme thing that

18 somebody contaminated evidence. It'salogical possibility.
19 Do | think that's what happened?

20 No, | don't.

21 Okay. But | think -- | can't say that one of you

22 doesn't have agood argument for why it happened. I'm

23 telling you here that | don't think that that extreme thing
24 happened.

25 | think that either Steve Wilson made a mistake or |
26 think that somebody did spill it or break it or loseit, one
27 of thosetwo things. And you can draw from that what you
28 wish. You know, lost -- there were sloppy -- spilled or

JESSICA BARRY LEE, CSR 5428
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1 broke, got to be alittle more concerned about where it

2 happened.
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3 Steve Wilson being wrong and mistaken, not too much
4 you need to do with that. It can happen. Steve Wilson can
5 make a mistake.

6 The point isthisisthe kind of thing that | think

7 inthe jury room needsto be resolved in your minds, you

8 know, in the context of 12 people who have heard the evidence
9 objectively and to see whether thisis of any importance or
10 not. So | point it out to you.

11 Now, getting back to the issue that | think is more

12 important, where | am going to take a strong position as

13 opposed to just throwing it out to you, Sharon Smith's bias.
14 Now, | aluded to what she did to the Grand Jury.

15 How shetestified in this courtroom was also untruthful, and
16 this one I'm not hedging like with the missing tube of blood.
17 Inthisone, I'm telling you she was misleading to you on

18 direct testimony and she was misleading to the Grand Jury,
19 and I'm telling you it was on purpose.

20 And let me show you what she said.

21 Now, | pose the question. | pose the question to the
22 jury: Isthefollowing perjury or clever wordsmithing?

23 And | guess we've heard ad nauseam what perjury is.

24 In any case, not truthful. Whether it's legal
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25 perjury isadifferent issue. That'swhy | put it thisway.

26

Let meread it toyou. Incourt -- thisisto you as

27 ajury here-- iswhat sheis representing to you.

28 Mr. Anderson: Were you able to
JESSICA BARRY LEE, CSR 5428
4988
1 confirm the presence or not presence of semen
2 on the vaginal swabs?
3 And she says. | couldn't confirm the
4 presence of semen on the vaginal swab.
5 Now, isthere anybody sitting here --
6 L et me stop you for a second.
7 Who took that to mean that there was sperm on the
8 vagina swab?
9 No, | don't think so. | think if you think back in

10 your minds that this misled you that when you were hearing

11 that, you were going, okay, thereis no sperm in the vagina

12 That's what you had to have heard from her, and that's wrong.

13 It's not the truth, and she knew it was misleading.

14

And that's how it was left with you until I came up
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15 and questioned. That's how it was |eft.

16

Now, thisis not the first time she's done this.

17 Look what she said to the Grand Jury:

18

19

20

21

22

Does that now refresh your
recollection as to what you told the Grand
Jury?

That's correct.

Remember | asked her about it, and she didn't

23 remember what she said to the Grand Jury?

24 But then when | showed her her testimony, hereis
25 what she said:
26 That you told them that you couldn't
27 confirm the presence of semen on the vaginal
28 swabs; right?
JESSICA BARRY LEE, CSR 5428
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1 ANSWER: That's correct.
2 So twice now she's used these words to juries, twice:

3 | can't confirm the presence of semen on the vaginal swab.

4

Well, now she had away out of it. If she wanted to
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5 beredlly cute, she could have said, well, in my opinion, you

6 know, there's a difference between semen and sperm, and so

7 when | said thereis no semen, | didn't mean there was no

8 sperm. You know, she could have said that.

9 But out of her own mouth -- | said the question: But

10 it's not possible to have sperm without semen.

11 WEeéll, sperm are -- semen is the fluid that carry the

12 sperm. So if sperm are present, then semen would have to be
13 present, also.

14 Let'sthink about that: If sperm are present, then

15 semen would have to be present, also.

16 So sheissaying -- and thisis as clear asday -- if

17 you have sperm, you have semen.

18 Weéll, you know and | know that she saw sperm on two
19 vaginal slides and on the third one she says she didn't. So

20 when shetold the Grand Jury "I couldn't confirm the presence
21 of semen on the vaginal swabs," and when she told you in

22 court "I couldn't confirm the presence of semen on the

23 vagina swab," knowing that she had seen sperm twice on that
24 vagina slide, on the two dlides, that wasn't the truth.

25 And just to remind you what she saw in that first
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26 coroner'sdlide, | read through about 14 different citings of
27 sperm or 12, whatever the number was.
28 Hereisthe question: So now what isthat?

JESSICA BARRY LEE, CSR 5428
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1 That would be a sperm.

2 That's completely intact so that the head, the neck,

3 and the tail are present.

4 | don't think she can redlly tell you that she didn't

5 see sperm on that slide.

6 Okay. You saw that on the vagina dlide at 21 by

7 1407

8 That's correct.

9 That's just the kind of language -- remember how many
10 times| repeated that?

11 Y ou were probably -- you were probably saying why is
12 Horowitz going through each and every sperm and the location?
13 Heisdriving us crazy. We get the point.

14 But thiswas my point. | wanted you to see, no

15 question, there was sperm there. She saw it, so that'swhy |
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16 didit.

17 And here are some more examples. | won't read them.
18 It'sthere. It'sthere.

19 | asked her what the heads of the sperm mean just to
20 make a point to you that she isfinding sperm and she is not
21 confused.

22 And, you know, it's funny, too, because when she

23 talked to Sergeant Taranto -- we are not just talking about
24 maybe she didn't understand the words or there is something
25 wrong in her brain, she just sees the world differently. But
26 shetalked to Sergeant Taranto, shetold him that there was
27 sperm on the vaginal slide.

28 Okay. Isit true that the next day about 9:45 in the

JESSICA BARRY LEE, CSR 5428
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1 morning, you informed Sergeant Taranto that you had found
2 sperm cells on the vaginal dide?

3 | have a note from the 24th of January at 9:45. |

4 told him at that time that | saw a small number of sperm on

5 thevagina dide.
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6 So she knows how to tell people what she found. It's
7 not like she's got some sort of disability or trouble

8 understanding or expressing herself. When she wants to tell
9 the truth to her friends, the police officers, she told them.

10 But when she reports results to a Grand Jury and to

11 you, she doesn't.

12 Judge Delucchi will read you an instruction. How do
13 | know this? Because hetells usin advance what heis going
14 to read.

15 And it says that awitness who iswillfully falsein

16 one material part of hisor her testimony isto be distrusted
17 inothers. You may reject the whole testimony of awitness
18 who willfully hastestified falsely to a material point

19 unless from all of the evidence you believe the probability
20 of truth favors his or her testimony in other particulars.

21 | would suggest to you, folks, that this witness,

22 Sharon Smith, was willfully false to the Grand Jury and

23 willfully false in this courtroom and that this reflects on

24 her part astrong prosecution bias. It doesn't mean that

25 everything out of her mouthiisalie. | don't say that. But
26 | think it means that everything she saysisfiltered through

27 her desireto promote the prosecution case.
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28 And | will suggest that the pattern of testing and

JESSICA BARRY LEE, CSR 5428
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1 what shedidin her lab is equally suspect for that reason.

2 Why else do you take the vaginal slide and do it

3 three times where -- and the rectal slide twice and then stop
4 when you get the results that you want?

5 That's an example of it. That'swhat bias -- that is

6 thekind of biasthat isin this case.

7 But that is not enough to find Mr. Nadey not guilty.

8 I'mnot saying that it is. What I'm trying to say isthat as

9 | get into the real details of these tests, that 1'm going to

10 show you how the tests are really messed up, how thereis
11 cross-contamination, how there are test results that have
12 been presented to you as good and they are not.

13 Y ou see how clear I'm being?

14 I'm telling you that the RFLP resultsin particular

15 that were represented to you as real were not. And | think
16 you already have a clue asto where I'm going with that. I'm

17 going to show you that you have been bamboozled or at |east
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18 they attempted to. And | don't think they succeeded entirely
19 by these two witnesses. And I'm going to show you how it
20 happened. Thisisthe start. It starts with their bias and

21 it goesfrom there.

22 Okay. Hereisanother one. Now we are getting sort
23 of to the point.

24 Sharon Smith, I'm telling you, exposed multiple

25 samples at one time, which you know isnot right. And even
26 though shetried to deny it, | caught her, and | got her to

27 admit it once.

28 Now, thisisasituation where | don't think it

JESSICA BARRY LEE, CSR 5428
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1 affected the results in any material way, but | want to show
2 you that Sharon Smith is capable of violating her lab rules
3 and all the rules of science, keeping samples open at one

4 time when she shouldn't.

5 This has to do with Donad Fermenick's blood sample.
6 And, again, thisis not because she is biassed, this part.

7 It'sjust because sheis sloppy. But shetriesto cover up
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8 what she did and makes like she is good because she wants you
9 to think her results are good. But thisiswhere sheis

10 sloppy.

11 5A indicates envelope with Donald Fermenick's blood.
12 And | go through the envelope, and | talk about how

13 full itis, and | showed it to her, and now | talk about the

14 time, 1-25at 7:30 am.

15 Let me do this on the board.

16 Thisislike an archetype. Thisisthe way that she

17 does stuff, so by seeing how she made this mistake and

18 admitted it to you, you'll see how other mistakes worked that
19 shedidn't admit to.

20 All right. So she's got Donald Fermenick's blood

21 openat 1-25at 7:30 am.

22 And I'll put "Don blood."

23 All right. Can everybody see?

24 "Don blood" 7:30 am., 1-25.

25 And -- and then under here -- I'm sort of like

26 reading what is on her notes -- under hereisall the

27 different testsresults -- Anti-A, Anti-B, Anti-C, all the

28 different tests she did.
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1 And she says. Yeah, that's correct.
2 Andthen| go: Andyou did al of
3 those tests; right?
4 ANSWER: Yes, | did.
5 QUESTION: And then you even took the
6 whole blood and you put it on agauze, on a
7 piece of gauze to make a blood patch?
8 ANSWER: Yes, | did.
9 And at that time the tube was

10 one-third full, and you didn't start your

11 work on the vaginal head counts, the vaginal

12 swab head counts, until 8:15.

13 Okay. So what isgoing on hereisthat sheis

14 looking at the slide of the vagina at 8:15.

15 Now, in the questioning, what you maybe remember, or
16 not -- but if you need to have it read back, what you'll find
17 isthat she started with this vaginal slide, looking at it,

18 the day before, at 1-24 at the end of the day.
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19 Okay?

20 And what she doesis that she writes the information
21 therelike end of day, and then she writes 1-25, and then she
22 putsthe vagina results.

23 So it looks like -- what it looked like in her notes

24 was that she started looking at the vaginal slide at the end
25 of the 24th, stopped, left it in the box --

26 Remember sheistalking about leaving the slidein

27 that little wooden box.

28 -- and then the next morning finished looking at it

JESSICA BARRY LEE, CSR 5428
4995

1 because that iswhat the results were.

2 But -- and then she makes a note here that says at

3 8:15 shelooks at the vaginal slide.

4 And what that meansis that in between, even though

5 thefirst chart made it look like she stopped the vagina

6 dlide and completed it the next morning, what really happened
7 was she stopped the vaginal slide, put it in the box, went

8 and opened the blood, and then went back to the vaginal
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9 dide.

10 Now, we don't really know, you know, whether the

11 vaginal slide wasin the same room, different room. That is
12 not the point. The point is she had two things going at

13 once. Sheforgot about thistest and left it, did the blood,

14 and then came back to that. And at first her notes didn't

15 show it.

16 So thisis my complaint of Sharon Smith. And, again,
17 | usethisasan illustration not because thisis actually

18 contamination in this case but because thisis the kind of

19 thing that she was doing regularly. And thereistimeswhen
20 she had all of the forensic samples open at the same time --
21 blood and aso the swabs, you know, at the same time at the
22 same table, despite what she led you to believe.

23 Do you remember she led you to believe that she never

24 had them in the same room even if they were open at the same

25 time?
26 They weren't in the same room.
27 Do you remember that?

28 That is not what happened. Sometimes they were open

JESSICA BARRY LEE, CSR 5428
4996
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1 right in the same place.

2 All right. So, let me go through with you --

3 And, again, thisis going to be alittle dry so

4 forgive me. But there'salot of facts here, and I'm taking

5 right from her testimony what she did with all the samples,

6 and now I'm getting to my point. | am going to show you

7 exactly when she had stuff open so that she could contaminate
8 things.

9 Okay?

10 So I'm getting to that point.

11 But let's -- | want to do thisin an organized

12 fashion so you see I'm not just making it up. Because | want
13 you to be able to go like take notes, if you want, or

14 remember what I'm saying. And then when you go in the jury
15 room like check your notes and even have stuff read back, and
16 you are going to see that everything that I'm saying is just

17 exactly the way the testimony put it.

18 Okay. 1-22-96.

19 | guess | should be aleft-hander.

20 1-22-96 there was Nadey's blood is received.
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21 Okay?

22 And, by the -- by the 23rd, the -- Nadey's blood is

23 there, and the vaginal and the vulva and the rectal swabs and
24 dlides arethere.

25 So I'm going to put Nadey, vaginal, vulva, and

26 rectal. Okay. All those are there by that date.

27 Okay?

28 Now on 1-23 -- and thisisin order of what she did.

JESSICA BARRY LEE, CSR 5428
4997

1 On 1-23, she looks at the rectal dlide -- thisisthe

2 coroner'srectal slide -- and she finds nothing, negative for
3 sperm.

4 Now, thisis very important in my view of this case,

5 becauseif you think about it, the very first thing she did

6 was examine that rectal slide. | mean thereis no chance for
7 contamination at this point, at least by her; right?

8 Again, I'm not putting -- saying anybody dropped

9 blood on this or that missing test tube thing. I'm saying,

10 assuming everything came to her in one piece and she takes it
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11 out of the envelope, thisisthe first thing she opens.

12 Thereisno chance for sperm to get spilled or mixed or

13 whatever. It'sjust really what it is.

14 And when she looks at that rectal slide, thereis

15 nothing. Thisis about the purest result you are going to

16 get from Sharon Smith because thisis one where there can't
17 be cross contamination. Thisisthe real resuilt.

18 The very next thing she did, okay, islook at the

19 vaginal dlide.

20 Okay?

21 Okay. All right. Thisisthesameday. I'll put a

22 number 1 here so we know that was the first.

23 The second thing she does is she looks at the vaginal
24 dlide, and thisis again prepared by the doctor. And at that
25 point, the rectal slide has no sperm, so there is not going

26 to be any contamination from the rectal slide to put sperm on
27 thisvaginal dlide. If thereisgoing to be sperm on this

28 vaginal dlide, the only place it could come from is from the

JESSICA BARRY LEE, CSR 5428
4998
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1 dideitsdlf.

2 And | forget the number. Maybe your notes have it.

3 | think when she looks at the dlide, | think she saw about 12

4 sperm. | probably counted it in the transcript last night

5 because that's what my notes say. 12 sperm she cited in that

6 sample.

7 And, again, thisis her real results folks.

8 Everything that followsin her results comes after sheis

9 opening things at the same time and doing all sorts of

10 handling.

11 See, thisiswhy | say in this case that you can feel

12 that there was a sodomy in this case because Mr. Anderson's
13 pointing out the picture, you know, is compelling in that

14 respect.

15 But what I'm saying, what you can't find in this case

16 isthat Mr. Nadey's sperm was found in her rectum. And if

17 you are going to feel that Mr. Nadey is the one who committed
18 this sodomy, if you are going to feel that there was a sodomy
19 and if you feel Mr. Nadey's the one who did it, you can't

20 hang your hat on the sperm results from the DNA because this

21 isthered results.
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22 And, you know, | brought up that garbage in, garbage
23 out. Once you have a sample that's contaminated, then all
24 the tests are contaminated.

25 And, you know, how do you contaminate?

26 | don't know if any of you have seen those test tubes
27 with the swabs in them. If you just take one of the vaginal
28 swabsand put it in with the rectal swabs, they all bounce

JESSICA BARRY LEE, CSR 5428
4999

1 around in thislittle test tube. And then you can pull it

2 out and contradict (sic) or you could even just contaminate
3 onerectal swab and put that one rectal in and it bounces

4 around.

5 L et me show you how they look.

6 Do you have 13?

7 | know it'salittle unusual, but can | pass these

8 out to the jury so they can see?

9 THE COURT: They are going to takeit upstairs. You
10 canjust hold it up to the jury and comment, and they will

11 have those upstairs for their own examination.
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12 MR. HOROWITZ: Okay. What these show, these are the
13 tubesthat they arein.

14 All right?

15 And all these are just like Q-tips, basically long

16 Q-tip wooden sticks, and the Q-tips. And they areadll in

17 together. And, see, they arejust like the one that says

18 vulva. There'stwo of them in together. And the one that

19 saysvagina, there's four of them. And the one that says,

20 you know, rectal, has whatever. And they arejust stuck in

21 here together.

22 So it's like once the swabs are in the same thing,

23 they are dll touching. | mean, you know, | didn't want to

24 get closeto your folks when | thought | had the flu, which

25 turned out to be just acold. It'stighter than that. It's

26 like people packed in an elevator when you leave here at 5:00
27 o'clock. That ishow tightly these are packed.

28 So redlly if you contaminate one, there is a chance

JESSICA BARRY LEE, CSR 5428
5000

1 of contaminating them all and maybe even alikelihood as you
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2 examineit inthe jury room. And that's why these results
3 are so important and the other results that follow are

4 indications of contamination.

5 Okay. Thisisinteresting.

6 On 1-24 -- okay. On 1-24, she startstesting

7 Mr. Nadey'sblood. That isthe next day.

8 Now, thisiswhat's interesting. Thisiswhere she

9 didn't have the times very good, so | helped her estimate it.
10 If you remember, hereiswhat | did:

11 Okay. | said -- well, testing the blood takes how

12 long?

13 She says: Well, we work out about 45 minutes, you
14 know, for cleaning up and doing all the testing of the blood.
15 So | look at her notesand | said: Okay. At 7:30,
16 you tested Mr. Nadey's blood; is that right?

17 She said: Yeah, my notes show --

18 Her notes show testing started at 7:30, 1-24 at 7:30
19 she starts.

20 At 1-24 at 8:10, thereis her results.

21 Okay?

22 That's her results right there.

23 And then at 8:15, we presume -- we don't know. We
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24 guessthat at 8:15, she started Terenas blood, and we

25 presume that because she finished that at 8:55. So that

26 would -- you know, that would make sense. We just estimated.
27 Wedidn't put the time.

28 Now, her notes say -- okay. Her notes say that at

JESSICA BARRY LEE, CSR 5428
5001

1 the end of Mr. Nadey's testing, at 8:10 she made blood

2 patches on gauze.

3 Her notes say that at the end of Terena's testing,

4 she made blood patches on gauze.

5 She will later dispute that. She will later say, no,

6 | actually -- even though | wrote it down at 8:55, | really
7 didit earlier. Although | wrote it down as 8:10, | really

8 didit earlier.

9 Aswe get through the notes in order, you are going
10 to seethat that's a contaminated forensic sample, because
11 some of the swabs would have been out at the same time if she
12 had waited to make the swab, the gauze at the end, if she

13 poured the blood on the gauze at the end. That'swhat sheis
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14 covering up.

15 Let metry to follow the notes and et me see where |
16 go here. Hold on.

17 Oh, digestion time.

18 Let me talk about one reason Dr. Herrmann's slides
19 are so good. Because let's say you go in the jury room and
20 some people say, well, isthere any difference between

21 Dr. Herrmann's slide and her slides that she made?

22 The answer isyes. Dr. Herrmann's slides are direct
23 dlides. In other words, he takes the Q-tip and putsit right
24 into the opening, right into the rectum, for example, and
25 then right onto the slide and rubs it on the slide.

26 Or hetakes it and right into the vagina and then

27 rubsit right on another slide or right on the vulva and rubs
28 it on thevulvaand rubsit right on aslide.

JESSICA BARRY LEE, CSR 5428
5002

1 So what you have from Dr. Herrmann is directly from
2 the person right to the dlide.

3 Now, as you may recal, the way Ms. Smith makes her

filex///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (157 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

4 didesisdifferent. By thistime, the Q-tips are dried.

5 They arein those tubes. Then she takes one of them out of

6 the tube, and she snips off a piece off. Then she puts that

7 pieceinto liquid water of some sort and then takes that

8 liquid and then transfers alittle bit of that liquid onto

9 thedide. So her method is much morein between. It's much
10 lessdirect. It ismore stepsin between. There's drying,

11 you're adding liquid, you're doing cutting.

12 Y ou know, sheis saying that she is using the same

13 scissors for cutting the gauze, for cutting the different

14 tips, the same scissors. And then sheis saying that sheis
15 washing it off good and that we should believe her.

16 But there isalot more chance of contamination in

17 her process and there's alot more chance of her not doing a
18 good job.

19 Dr. Herrmann's slides are direct from the body. That
20 isanother reason that his slides are so meaningful compared
21 to what Sharon Smith's results are.

22 Okay. | want to talk about the quantities of blood

23 that are being used here in reference to the quantities of

24 DNA that are being tested by Mr. Myers. Remember | told you
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25 I'm going to do alot of digression, and this may be alittle

26 dry, but to me it's fascinating because when you realize just
27 what type of quantity of blood of DNA this lab, Sharon Smith,
28 had, you will realize that it takes so little blood to get

JESSICA BARRY LEE, CSR 5428
5003

1 into these swabs, the rectal or the vaginal swabs, to

2 contaminate them it's unbelievable.

3 I'm going to actually run the numbers and tell you

4 how | did the math, and if there is anybody who isa

5 scientist, amathematician, you can do the math yourself.

6 But hereismy point. Thisismy end point. I'm

7 going to cheat myself. Let me get to the end point, and

8 you'll see where I'm going.

9 It's hot in here, too.

10 Okay. Hereismy point. | say that the best results

11 whereyou get really good results on these PCRs is when you
12 aretesting the blood directly.

13 Now, Mr. Myersin his testimony when he looked at the

14 rectal swabs, he only saw -- the rectal slide he made when he

filex///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (159 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

15 was going to test, he only saw like three to five sperm. And
16 | said isthat enough to even test for DNA.

17 And he said: Well, maybe, yeah. Depends on the

18 concentration. We like to have a hundred sperm.

19 He never had a hundred sperm to test.

20 Folks, I'm telling you that he got alot of trace

21 results and weak results. That's the sperm. When you have
22 so few sperm that you can hardly get enough to test, the only
23 resultsyou get are just like avery few. And when you get
24 really good results, it's because the sample has been

25 contaminated with blood. That'swhat I'm telling you. I'm
26 telling you when you see arectal sample and he says

27 Mr. Nadey, Mr. Nadey, Mr. Nadey, likeit's yelling, that's
28 becauseit's blood and he wasn't able to separate, if you

JESSICA BARRY LEE, CSR 5428
5004

1 remember, the blood or the cells. Those rectal samples were
2 amess. He was not able to extract them from each other.
3 And I'm telling you that when you see those little peeps of

4 1.3 or and 18 or something that doesn't fit, that that is the
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5 sperm because you only have three to five sperm and you need
6 ahundred. Heislucky to have even gotten that.

7 That's my end game. Folks, that's where I'm going to
8 end upinthiscase. | just had to tell you because -- let

9 me show you how little blood, how little blood. 1'm talking
10 about a pin head of blood to contaminate those rectal swabs
11 sothat it creates -- that blood dwarfs the amount of DNA in
12 those sperm.

13 Let me run those numbers. | am mostly going to be
14 giving you conclusions. I'll tell you how I did it just so

15 later on you can run the math yourself. Hereiswhat |

16 figured.

17 First of al, Sharon Smith was using -- she looked at
18 Mr. Nadey'svial, and | think she said there was about three
19 and a half milliliters of blood in the vial. When she was

20 done testing, she had used two and a half milliliters.

21 Okay?

22 Now, two and a half milliliters -- et me just show

23 you what aliter is.

24 Okay?

25 Just okay. Thisisaliter. That'saliter of

26 water.
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27 Okay?

28 A milliliter is dividing into this a thousand parts.

JESSICA BARRY LEE, CSR 5428
5005

1 It's pretty small.

2 And what she used in terms of testing hisblood is

3 about two and a haf milliliters.

4 Probably if you think about it, it's probably

5 about -- you know, about this much if the tube is the size of
6 thispen top. Just this pen top can make that much.

7 | mean, it'savery little, but it still exits. You

8 can seeit, you can test. It would stain. It's a measurable
9 quantity.

10 Now, let'slook at something else.

11 Okay?

12 The DNA testing tests about a hundred and 50, 250

13 nanograms, nanograms of blood.

14 All right. A nanogram is a billionth of a gram.
15 Let me write out what a one billionth of agramiis.
16 Isn't that a billion?

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (162 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

17 Okay. One billionth of agram. Okay.

18 Now remember we are talking about two and a half

19 thousandths of aliter. We are talking about dividing this
20 by athousand and having two and a half times that amount.
21 Butthisisalot morethan agram. | mean, agram of this
22 club soda might fill the cap, and then we are talking about
23 one billionth of that. And then multiply it by 150 or 250.
24 | mean we are talking about with that DNA by the time you're
25 done having a quantity that is so small that even with a

26 normal microscope you can't seeit.

27 And that's how littleitis. You need an electron

28 microscope to seeit.

JESSICA BARRY LEE, CSR 5428
5006

1 So | think that's enough. | actually did al the

2 math, and it'sincredibly small, the amount of DNA you're
3 testing.

4 The bottom lineisif you think about just one drop

5 of blood and how many cells are in one drop of blood, you

6 know, and how many proteins and so on, you're talking about
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7 something that is smaller than the head of a pin, smaller

8 than the point of a pin, smaller than the point of apin, the

9 DNA that is being tested, and giving these results.

10 And just think about how many heads of a pin you

11 could get out of one drop of blood -- 30, 40, 50. In other

12 words, you need less than one drop of blood to contaminate a
13 sampleto show up. And you can sit down and work the numbers
14 yourself and come up with your own conclusions. | don't want
15 to bore you with it.

16 But you're talking about -- I'm not talking about

17 when she contaminates sheis even putting a drop of blood on
18 it. I'mtalking about her putting in just more blood than

19 thereis DNA.

20 If the DNA is so small that you can't even seeit

21 with your naked eye and yet it shows up, if you're talking

22 about five sperm in the whole sample, how much blood do you
23 need -- five blood cells. Y ou can't see blood cells under a

24 microscope, if you had ten blood cells, et cetera. That's

25 why I'm saying that the contamination of the blood is alot

26 of blood being moved around there. Thereisalot of blood

27 being moved around there by Sharon Smith.
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28 Also, if these rectal and vaginal swabs are out at

JESSICA BARRY LEE, CSR 5428
5007

1 the sametime, or if therectal and vaginal swabs arein the

2 same test tube, it doesn't take much for them to cross

3 contaminate. If the rectal swab isjust touched witha-- a

4 scissor or ahand or aglove or bounces against one of these

5 other swabs to transfer five sperms, to transfer just afew

6 spermsisnothing. It'snothing at all.

7 And that's why, look, she couldn't see it with her

8 eye. We couldn't seeit with our eyes.

9 But what we do know is that her results switched.

10 That rectal had nothing, and then when she was done, it did.
11 Thevaginal had, and then when it was done, it didn't. So we
12 know something happened during her testing, and we can only
13 make inferences, intelligent inferences, as to what happened.
14 And part of that is by my continuing to analyze how she

15 handled things.

16 Let me say, number one, that cutting with the

17 scissors and washing it with water, deionized water, when |
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18 made -- asked that question, come on, in the restroom at the
19 restaurant, they don't let people serve you food after

20 they've gone to the bathroom without washing your hands with
21 soap and water.

22 And it was ER where the goofy guy who does the intake
23 didn't wash his hands after he used the bathroom, and then

24 there was an outbreak of stomach poisoning in the ER room in
25 that TV show. | mean thisiswhy you have to wash your hands
26 to get rid of bacteria. That isnormal. Use soap and water.

27 Y ou know, in amedical setting you use soap and

28 water. But sheisjust washing off with water and then using

JESSICA BARRY LEE, CSR 5428
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1 the same scissors on these forensic samples. So you have
2 redly got to trust she did a good enough job washing, that
3 sheisnot contaminating. And you can't be sure that that is
4 not where it happened. It may very well have happened in
5 that cutting stage because it happened somewhere. | mean,
6 unlessyou think she fudged her results and lied, which |

7 don't think, then you have to figure out where did she
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8 contaminate the rectal swabs. And that is one good place
9 right there.

10 If you don't mind, I'm going to grab her lab notes
11 because my notes as trandated in here don't make sense.
12 (Brief pause.)

13 Okay. After she haslooked at Donald Fermenick's

14 blood and looked at the vagina swab and again found sperm on

15 it, then she does something which is very interesting.

16 Okay?

17 She has now done -- I'm jumping ahead to 1-25 now.
18 She'sdone all her testing, okay, except that she's -- she's
19 looked at the rectal swab and found sperm thistime. She's
20 tested Donald's blood. It's still out there. She's tested

21 Nadey'sblood. It'sstill out there.

22 On 1-25, she decides to make a second swab -- a

23 second vaginal slide, which would be the third one she looked

24 at. She makesthat third vaginal slide. Now, hereiswhere
25 things get put out all at once.

26 Okay?

27 On 1-25, in her testimony, she's making the vaginal

28 dlide. She'sgot avulvaswab that she'slooked at under the
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1 microscope on the 24th already, so that's done. She'slooked
2 at thevagina swab on the 24th to 25th, like | told you

3 about.

4 Now on the 25th, she's got Donald's blood open. So

5 that's where we are.

6 The 24th, she'slooked at the vulva sperm.

7 She'slooked at the vagina, and then she stops.

8 And then the next day, she starts again at 8:15, and

9 in between she's got Donald's blood open at 7:30.

10 And then at 10:15, without closing anything up,

11 according to her notes, she decides to make another vaginal
12 dlide because sheis again finding sperm.

13 So she prepares another vaginal slide, and at the

14 sametime, sheismaking labels, and at thispoint sheis

15 making the labelsin preparation for DNA testing.

16 So sheis making labels and sheis labeling the

17 vagina swabs, the vulva swabs, the rectal swabs. All these
18 swabs | showed you are being individually labeled. They are

19 all out there.
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20 Okay?

21 Now they are all being labeled at the same time that
22 sheisrunning the tests on Mr. Nadey's blood and on Donald
23 Fermenick's blood.

24 Now sheison Donald Fermenick's blood.

25 She's aready tested Nadey's.

26 But what sheis doing with Mr. Nadey's blood while
27 dl thisisopenissheis preparing adried whole blood

28 patch.,

JESSICA BARRY LEE, CSR 5428
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1 Okay?

2 So | was alittle sloppy here, but what is going on

3 now isthat sheislabeling these things with tags. They are
4 all out there.

5 And sheis at the same time taking blood with her

6 pipet and putting it on gauze. Sheismoving agreat deal of
7 blood compared to everything else and wetting a gauze pad
8 with it so that Mr. Myers can test it in the lab.

9 So right here, now, you've already got some
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10 contamination because she's come up with sperm on the rectal
11 swab at this point already.

12 But she now has the chance to contaminate these items
13 with blood because she's got his blood and she's transferring
14 hisblood to the gauze with all these things on the table

15 being labeled.

16 Now, thisis-- iswhere -- thisis where the blood

17 isgoing to get into the samples.

18 MR. ANDERSON: I'm going to object to this. It

19 misstates the evidence, Y our Honor.

20 THE COURT: Waéll, the jury has heard the evidence,
21 and they will haveto sort it out for themselves. Thejury

22 has heard the evidence.

23 MR. HOROWITZ: Thisiswhere blood getsinto the
24 evidence, folks, in that packaging stage when it's al out

25 there.

26 Now, shetriesto get out of it, and thisis probably

27 what he is objecting to by saying, oh, even though | wrote
28 that | did that gauze business at the end of the blood

JESSICA BARRY LEE, CSR 5428
5011
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1 processing, really, | didn't. Really, even though | wrote it

2 that way, even though there was a time right there and right
3 after thetimethat'swhat | said | did, that isnot really

4 what | did.

5 That iswhat he istrying to get you to believe by

6 hisobjection, but that -- and if you believe that, fine.

7 But if you think that sheis not telling you the truth, then

8 what you've got here is where the blood getsin to one or

9 more of the samples. And that's right there, folks, the

10 start of garbage in, garbage out.

11 And don't believe for a minute that thisis being

12 donein different rooms. Shetold you that at other times
13 like when she left the slide out over night and then she

14 tested Donald Fermenick's blood in the meantime, that they
15 werein separate rooms. Fine. That's probably true. The
16 vagina slide wasin abox in the microscope room and his --
17 and Donald Fermenick's blood was in the testing room.

18 But that excuse doesn't apply here, because if you go
19 through her testimony -- if he thinks sheisright, then |

20 chalenge him to invite you to go through her testimony.

file:///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (171 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

21 Because when you go through her testimony and chart it out
22 redlly carefully, you are going to see that what | said is

23 true, that in this case when she labeled, she was labeling at
24 the same time that she was testing that blood. And, you

25 know, if you want to believe that sheistesting the blood in
26 one room and running it, putting labels on in the other, it's
27 not in her notes and it's not the way anything looks. But |
28 guessif you really want to try to convict Mr. Nadey and you

JESSICA BARRY LEE, CSR 5428
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1 want to ignore the facts, that would be your position.

2 After she preps everything, then she takes

3 photographs of everything. And after she takes the

4 photographs, she packages everything up. And then finally

5 she -- after that's al done, then finally she looks at the

6 final vaginal slide and finds no sperm.

7 And all thistime, on top of everything else, the

8 last vaginal dideis still sitting there. That's the other

9 think. Everything is packaged and put away, and she looks at

10 that.
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11 Four days later, she takes the pants out of the

12 freezer. Now, these pants have been sitting in that freezer,
13 not in any sort of forensic bag, any sort of like plastic bag

14 that'ssealed. It'ssittingina-- like apaper bag in the

15 same room where all these other forensic samples are.

16 MR. ANDERSON: Objection. Thereis no evidence of
17 that, either, Y our Honor.

18 MR. HOROWITZ: Oh, yes, thereis.

19 THE COURT: Let'snot argue. Thejury has heard the
20 evidence. | already cautioned the jury that if thereis some
21 discrepancy between what the attorneys say and their

22 recollection of the evidence, they can abandon the attorney's
23 version of the events.

24 And then, Mr. Anderson, in your closing argument, you
25 can straighten them out.

26 MR. ANDERSON: | will.

27 MR. HOROWITZ: WEell, they were submitted to me at the
28 same time as the coroner's specimens, if that's what you're

JESSICA BARRY LEE, CSR 5428
5013
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1 asking.

2 So you had them?

3 Yes, | did.

4 Where were they stored while you were doing all of
5 these other tests?

6 They would have been in the freezer.

7 And then they were in a sealed plastic bag in the
8 freezer; isthat right?

9 Even though the notes don't say so, | expect it would
10 have been a paper bag because we don't -- we don't package
11 thistype of evidencein plastic bags.

12 Why not?
13 To make sureit'sdried, so that if sometimes the

14 clothing -- if it starts out wet and it's not dried
15 thoroughly, there's a possibility of getting some mold to
16 grow onthe evidence. So we ask that it be packaged in
17 paper.

18 But isn't the stuff supposed to be dried before it
19 goesinto the freezer?

20 | suppose. | mean it's supposed to, yes.
21 Doesn't anybody check?

22 All right. You use adifferent freezer for the
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23 thingsin the brown bags as compared to the blood samples and
24 other items?

25 Liquid blood samples, when they are submitted to the

26 laboratory, they go into arefrigerator, which is different

27 than afreezer.

28 Okay. But what about the swabs? Where do they go?

JESSICA BARRY LEE, CSR 5428
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1 They would go in the freezer.
2 In the freezer?
3 Yes, that's correct. They arein the same place.

4 Jeans that may be wet, may not be wet, they don't

5 even bother to check. You know, in alimited air spacein a

6 freezer that has limited air circulation. The forensic

7 samples, people going in and out, moving things, and they are
8 ditting there for days.

9 Now, what happens to those jeans, you know, what does
10 or does not contaminate, | don't know because thereis not

11 enough evidence of what happened to those jeans when things

12 went in the freezer, who put them in, who pulled them out.
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13 So asto the jeans, | can't tell you that much. The

14 notes are much better asto everything else. All I can tell
15 you isthat they were kept in abrown bag, like a Safeway
16 grocery bag type thing in afreezer in alimited air space
17 with everything else. It's not very professional.

18 All right. Let'stalk about something else with

19 respect to Sharon Smith.

20 Let'slook at some of the things she did besides the
21 blood work. And, again, | think alot of this shows the bias
22 inthiscase.

23 The knife exams.

24 First of all, we already know that she wasn't given

25 the dagger.

26 Can anybody figure out why they gave her the paring
27 knife?

28 | mean the cuts were not jagged like a paring knife

JESSICA BARRY LEE, CSR 5428
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1 would have a serrated edge. | mean | guess maybe a

2 serrated-edged knife still could produce those kinds of cuts,
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3 but | think if you had to pick between the dagger and the

4 paring knife, if you had to pick one, you'd say the dagger is
5 kind of more likely to do the job. But, of course, you'd

6 want to do both. But for some reason they gave her the

7 paring knife.

8 But even her examination of the paring knife was kind
9 of weird. | mean, | looked at her notes, and | pointed out

10 to her that under the stereoscope where you look for

11 bloodstains that you say you only looked at the handle. And
12 | cite the page in her notes.

13 And she goes, well -- basically, she says | just made

14 anotethat | didn't observe any stains on the handle.

15 Now, I'm going yeah, okay. You know. Then you only
16 looked at the handle; right?

17 No, | think | looked at the whole thing.

18 Well, what else?

19 Because | did other tests on the blade, you see, so

20 then | must have looked at the stereoscope.

21 And I'm going no way.

22 With respect to Mr. Nadey's Pliers Plus, your notes

23 arereplete with references that you used the stereoscope
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24 from top to bottom. With respect to the paring knife, when
25 you used the chemical, it saystop to bottom. But with the
26 stereoscope, you specifically only say that you looked at the
27 handle.

28 Why don't you just admit that you didn't do that

JESSICA BARRY LEE, CSR 5428
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1 careful of ajob on the paring knife?

2 Because that's what really happened, folks. The

3 paring knifeis given arather one -- aquick once over, no
4 towel, and Mr. Nadey's stuff was looked at readlly, really

5 carefully. That's fine with me because they didn't find

6 anything. And, you know, it wasn't like --

7 Remember | asked her, was there any trouble opening
8 and closing his stuff?

9 No, it wasn't like he had cleaned it up, like he

10 soaked it in bleach, she found carpet fibers or whatever in
11 the Pliers Plus. It wasn't like he had stripped it clean.

12 And yet there was nothing relating to this case on

13 his stuff.
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14 And that'sredly all | care about. She could have

15 just admitted, yeah, we focused on Nadey as the suspect and
16 that'swhy | hardly looked at the paring knife. That would
17 have been nice.

18 | just brought that up just to again illustrate to

19 you how biassed sheis, that sheis not even willing to admit
20 the focuswas on Mr. Nadey. It was not an objective exam.
21 But the bottom line is she didn't find anything.

22 Then | asked her how about the fingerprint work on
23 the Pliers Plus?

24 Y ou know, you did fingerprints on that.

25 Yeah, | did.

26 Why didn't you do the work on the paring knife.

27 Oh, well, no police agency told me to.

28 That's the truth. Sergeant Taranto didn't think the

JESSICA BARRY LEE, CSR 5428
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1 paring knife was involved or the dagger.
2 It's interesting that he kept the dagger out. | mean

3 | don't know what he is afraid of, to let the paring knife go
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4 in and then to maketestsonit. But she says about doing

5 fingerprints, whose job isit to do the fingerprints. She

6 saysit's not something you're supposed to initiate.

7 Usually, it would be arequest by the police agency for

8 fingerprints.

9 So that's interesting.

10 Now, the pubic hair. The pubic hair. Let me read

11 you --

12 Y ou know, | don't get to respond when Mr. Anderson
13 comes after me, asis hisright to do and hisobligation in
14 hisrebuttal. | don't get to respond.

15 Now, a minute ago he claimed in his objection that |
16 was saying something that is not true about the swabs (sic)
17 being in thefreezer. And | was able to read you the

18 paragraph and citeit. And so let me do alittle more

19 reading of the paragraphs right in context so that you know
20 that I'm accurate, because otherwise | may be subject to a
21 collateral attack that | can't respond to.

22 | asked her why the pubic hair that was found in the
23 comb was not examined anymore. And she says our laboratory
24 basically discontinued some of its trace evidence type

25 examinations in the early '90s when we had some staff cuts at
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26 thelaboratory. So some evidence examinations that we used
27 to do, we had to discontinue them. And if thistype of
28 evidence was to be examined further, it would have to be sent

JESSICA BARRY LEE, CSR 5428
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1 to another laboratory to do that.

2 Well, you know, that's all it would have taken for

3 them to prove their case. It'sright and fine for

4 Mr. Anderson, you know, to show you the pictures and to talk
5 about the preacher's wife and so on, but it would have been a
6 lot better if he had told you what that pubic hair matched or
7 didn't. That would be alot better than all the emotionin

8 theworld.

9 THE COURT: Mr. Horowitz, | think with that we'll

10 take the afternoon recess.

11 Ladies and Gentlemen, we'll take arecess until

12 3:00 o'clock.

13 Remember the admonition | have heretofore given you.
14 (Recess.)

15 THE COURT: All right. Thisisthe case of People
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16 versus Nadey.

17 L et the record show that the defendant is present

18 with counsel and the jury is present in the jury box along

19 with the alternates.

20 And then Mr. Horowitz.

21 MR. HOROWITZ: Folks, the Judge is amazing, because |
22 am actually done with my Sharon Smith discussion. | didn't
23 think | was, but | actually had already told you, out of

24 order, those things. So I'm now ready to go to Mr. Myers.
25 So we stopped at the perfect place.

26 Put back on my chart about bias because the same bias
27 issues affected Sharon Smith also affected Steven Myers.
28 Let'slook at it. He again works for alaw

JESSICA BARRY LEE, CSR 5428
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1 enforcement agency. Heisayoung man. Heisbright. Heis
2 personable. Heisambitious, which is normal and

3 understandable. Anybody would be. Thisishis career.

4 The problem is that he comesto this case with a

5 point of view, and you see that point of view reflected in
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6 both the way he would struggle with me on basic points where
7 hereally should just be conceding, because what I'm saying
8 istrue, and it's also in situations where he does

9 interpretation.

10 And, again, out of order, reading -- leaving my

11 notes -- there was some points along thisboard. I'm

12 pointing to a 1.3 trace, and he goes that's up -- he finds

13 some reason that that is not agood result. That isan

14 aberration in the testing.

15 And | go, well, how do you base it?

16 WEéll, it could be areal result, but we often find

17 aberrationsin testing at the point.

18 Well, considering the fact that you found another

19 person in your STR results and you agreed that that's true,
20 doesn't that kind of make you say, well, gee this could be an
21 aberration, but given the fact that | know for sure that

22 there's somebody else's DNA here, maybe |'d better look at
23 that place maybe alittle more carefully?

24 And he doesn't -- he doesn't say, yeah, you're right.

25 His point of view isto brush it away becauseit hurts his

26 case, his case being what the law enforcement agency that he
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27 worksfor likes.

28 | wanted to go over some of the quotations, and this

JESSICA BARRY LEE, CSR 5428
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1 isnot in response to Mr. Anderson, who | picked on earlier,
2 but really most of in fun, because | know his objection was
3 ingood faith before. But the point is| do have some quotes
4 from him in response to my questionsto illustrate to you

5 that he does have a bias and because he wants to fight with
6 me on basic stuff.

7 First of all, remember al the work he has ever done

8 has been at the request of prosecutors. Twice his results

9 worked out for the defense, apparently so, they subpoenaed
10 himto court. But the pointisthat al of hiswork has been
11 done for prosecutors.

12 But the key thing with Mr. Myersisthat he wouldn't
13 give methe very basic principle of garbage in, garbage oui.
14 Garbagein, garbage out isbasic. Whatever heisbeing

15 given, that isthe best that he can come up. If heisgiven

16 contaminated samples, he can't uncontaminate them. And this
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17 iskind of basic whenever you're doing any sort of testing,

18 whether you're an engineer or any --

19 Y ou know, with circuitry, you're dealing with TV

20 signals, it'safact.

21 Hereis my question: Mr. Myers, in science, kind of

22 acrude expression, but have you ever heard of the expression
23 garbage in, garbage out?

24 He goes: | heard thisin the Simpson trial.

25 All right. That's cute.

26 All right. So basically if you were given samples

27 that were contaminated or otherwise inappropriately altered,
28 you would come up with the same results that you did in this

JESSICA BARRY LEE, CSR 5428
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1 case?

2 In other words, whether he was given a good sample, a
3 clean sample, he would get these results, or given an atered
4 sample, he would be getting the same results.

5 Well, he doesn't answer that yes or in any direct

6 way. Listen to hisanswer:
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7 Well, we have to remember there are different areas

8 of contamination. In thiscase, in specific whereyou're

9 dealing with semen and if you were to contaminate semen with
10 saliva, for example, then the semen, the sperm profile would
11 still just be from the sperm. The non-sperm salivawould

12 then go to non-sperm.

13 My question was so, basicaly, if you were given

14 samplesthat were contaminated or otherwise inappropriately
15 altered, you would come up with the same results that you did
16 in thiscase; isthat right?

17 And that was his answer to that question.

18 | mean heis not answering my question. Heisvery

19 defensiveiswhat isgoing on here. And defensiveis not

20 good on the witness stand when you need to hear from him the
21 facts. | mean, if heisthe expert and heistelling you

22 facts, then it's not going when he is defensive because it

23 means heis not giving you the facts and letting you make up
24 your own mind. Heistrying to makeit up for you.

25 And, you know, let me just go on with thisjust to

26 show you how much | had to struggle with him just to get a
27 basic point.

28 Then he keeps going: But certainly what I'm testing
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1 istheswab. | don't if know anything got on that swab. I'm
2 just merely testing the swab.

3 So findly, you know, he -- after going back and

4 forth and back and forth, he admits that point.

5 | cut out what went in between.

6 But finally he admits that point. He could have just

7 said, yeah, you'reright. If | get abad sample, | can't

8 tell. But it takes pages before he'll actually concede that.

9 And it's consistent with what he finally says because
10 it'sinteresting what he -- what he would rely on in terms of

11 knowing if he got garbage in in the first place.

12 QUESTION: Hypothetically, if you had
13 aforensic sample that you showed no sperm
14 but you weren't the one testing it, someone
15 else did, and then the forensic sample was

16 tested and it did have sperm on it -- by that
17 person, not you -- and neither of these

18 things were told to you --
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19 All right. I'm telling him what happened with Sharon

20 Smith and the rectal sample.

21 -- and heard that these things were
22 told to you, now the sample arrivesin your
23 |aboratory, it now has sperm on it, the first

24 time it was tested, it didn't, the second

25 timeit did, when you get it, it has sperm on

26 it. Now, I'm not done. Now you test it, and
27 your test shows sperm.

28 Do you have any way of knowing that

JESSICA BARRY LEE, CSR 5428
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1 the first time it was tested by someone else

2 that there was no sperm on it?

3 And he says. Without getting their

4 notes, obvioudly, | don't have any

5 information.

6 Well, you're lucky because we did have her notes, and

7 we did have me questioning her. And we know what Mr. Myers

8 didn't about what the first test was. So that's pretty --
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9 that's very important right there because that's what garbage
10 in, garbage out is.

11 Let metalk about -- and then | think earlier | said

12 1'm going to go over stuff. And maybe some of you understand
13 all thisDNA businessright away. It took me along time to
14 get it, and so let me go over the basics of the DNA as

15 Mr. Myersdescribed it. Let me put some of what he said in
16 context. And for those of you who understand it already, you
17 know, bear with me because there is going to be some people
18 who appreciate this and et cetera. So let me just go through
19 the basics.

20 Remember what Mr. Myers said is that you've got a

21 huge amount of genes in the body; right?

22 Y ou've got a billion genes in the body or something

23 likethat. And basically you have base pairs. | think --

24 what did he say? He said you've got, oh, was it 67 billion

25 base pairsin the human body? | think that's what he said.

26 Base pairs, those parts of genes that are maybe susceptible
27 to testing.

28 All right. Then what you want to basically dois

JESSICA BARRY LEE, CSR 5428
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1 look at those that they have located, that they can identify

2 readily. By thetime you do the math -- if you have his

3 testimony read back or if you have your notes with you -- you
4 are going to find that we are testing in this -- of all the

5 DNA in the human body, like .000022, you know, some

6 humongously small fraction, like there's probably -- you

7 know, there's billions more. If we are only testing ten

8 locations and there are 6 billion (sic) locations that could

9 betested, you are only testing avery small piece of the

10 human DNA.

11 All right?

12 So that's pretty important to realize.

13 Now, let'sjust take alook at some of these numbers

14 that we've been using.

15 If anybody has a garage, let me give you some advice.
16 Don't store your boardsin the garage. They get moldy. But
17 intheinterest of recycling, I'm reusing it anyway.

18 Okay?

19 Now, | don't really need you to look in detail at
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20 this because I've got a bigger one to show you later. What
21 thisisactualy, just so you know, is all of his PCR

22 results. But then | added in @l the onesthat | found in

23 his notes but that he didn't put on his chart. | put them

24 in.

25 But | don't want to get into that analysis yet except

26 to point out quickly -- because otherwise you'll wonder -- |
27 added this column unreported, "unknown." And you can see
28 that for the yes, yes, yes, yes, yes -- for the rectal skin,

JESSICA BARRY LEE, CSR 5428
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1 therectal sperm, the rectal skin when he did another test,

2 the vulva sperm, and the vulva skin, there is also evidence

3 of Mr. Unknown in every one of those samples. But, later on,
4 |I'll show you about that.

5 But let'stalk about what these numbers mean.

6 Now, first of all, you've got one, two, three, four,

7 five, six, seven, eight -- eight tests.

8 All right?

9 Now, these two tests are the same test. | don't know
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10 if he made that clear. These are the exact same tests except
11 when hefirst started, only the DQA was being done, and then
12 they developed alittle bit better version called the DQA1.

13 And the only difference between the two testsis like when

14 you get like a 2.4, whatever that means, the 4 actually can

15 consist of 4.1, 4.2, or 4.3. And the new test can

16 distinguish alittle bit and tell you if it'sa4.2 or 4.3 or

17 justa4.l.

18 What do these numbers mean?

19 For our purposes, really nothing. Just like when you

20 name the planets. We call them Neptune, Pluto, and

21 everything. Once they get out of our solar system, they just
22 givethem numbers. The numbers mean something to

23 astronomers, but | don't know what the numbers mean.

24 Similarly, these are the names of the gene sites. We

25 understand that. And then underneath there are numbers that
26 may represent blanks or differences. But all we need to know
27 isthat the numbers are typed.

28 So within this sequence, thisis DS -- D1S80. Within

JESSICA BARRY LEE, CSR 5428
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1 D1S80, there might be ten different types of genes you could

2 have. There might be gene number 24, there could be gene

3 number 18, there could be gene number 30, there could be gene
4 number 16, gene number 12.

5 We don't have everything typed on here. So you

6 measure types.

7 Another way to seeiswhat kind of blood is there.

8 Thisisjust blood types. Thiswould be A, B, AB. There

9 would be O.

10 If you think about it, how did they come up with O

11 for blood? Why do they call blood ABO? Why don't they just
12 cdlitA,B, C,D,and E?

13 Because they wanted to make dummieslike mein

14 elementary school go crazy.

15 Same thing for thistest. Y ou have numberslike this

16 for the DQ aphaor the DQAL. They have different numbers.
17 They havethe1l.1. Youhaveal.2. Youhaveal.3. You

18 havea4., you havea4.2, a4.1, a4.3. You have different

19 numbers.

20 Now, they are intending to tell you that when the

21 numbers are close that the genes are close. They aretrying
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22 to convey that information.

23 In other words, al.1is more different than -- is

24 different froma4.3. A 1.1 and 1.2 are much closer to each
25 other. A 1.1 and a4.3, they are alittle bit more different

26 looking under a microscope.

27 But the bottom lineisthat's al these numbers mean.

28 These numbers are just different types. So when you see like

JESSICA BARRY LEE, CSR 5428
5027

1 here--

2 In the back you can't see this. I'm going to put up
3 abig chart. I'm going to put up my bigger chart.

4 Y ou know what I'll do?

5 I'll put this by the people in the back just so that

6 the peoplein the back can seeit, and then I'll put the big
7 one up here.

8 I'll just put this... okay. You're getting all my

9 conclusion parts early.

10 Okay. See, now let'sjust go to thisfirst column

11 here whereit says Nadey 24,24.
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12 Now, 24,24. Now, see how | separated the boxes,

13 first three from the rest?

14 | did that for areason -- because the first three

15 arethe blood.

16 And remember | told you that the blood results,

17 everything comes out just right? It comes out real good.
18 WEell, if you notice, there is no traces in the top

19 three boxes and there is also two results per box: 24,24, a
20 1.1,1.2. Thereisawaystwo results, and it's perfect.

21 And that's again because what | said about when you
22 test the blood, you know, just like in ahospital, it's

23 redlly easy to doit. You are able to separate stuff, the

24 sperm from the non-sperm. Y ou don't have fecal matter in
25 there. You don't have bacteriain there with any great

26 numbers. It'sredly easy to do.

27 So if you look at the blood numbers -- let's ook at

28 the blood numbers for Mr. Nadey so you understand what they

JESSICA BARRY LEE, CSR 5428
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1 may mean.
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2 24 isthe name of one of the two base pairs. In
3 other words, you get one of the two -- not base pairs -- one
4 of thetwo types. You get that from, let's say, his mother,

5 and then the other 24 he gets from hisfather. So basically

6 for this particular type, one part comes from the mother,

7 mom, and the other part comes from dad.

8 That's al we arelooking at all down these charts.

9 You can just split them right down the middle, and whenever
10 there'sjust two results, what you're seeing is what the mom
11 gave and what the dad gave. That's all, what the mom gave
12 and what the dad gave.

13 And Mr. Nadey's case for this particular site,

14 onefive-hillionth of al of hisDNA, one little fraction of
15 those tiny fractions, you can see not under a microscope,

16 even, but by using these tests that somehow react on avery,
17 very complex molecular level, you can see that he gets
18 from -- a 24 from his mother and a 24 from his father.

19 Now, let'slook at Terena Fermenick for this
20 particular location. Her mother has an 18. All right.

21 That'swhat her mother gave her, an 18. And her father gave

22 her a25, sowecal her an 18,25. That'sall. It'sjust a
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23 name.

24 And then we look at Donald. Heisan 18,18.

25 Now what does this mean?

26 It'sinteresting. He's got the same type as Terena.
27 Okay?

28 That's what you might call, you know, like in those
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1 databases, do you match in the database or not. How many did

2 Mr. Nadey's match of those 148 people?

3

Well, that's kind of like a match if the whole

4 database was just Mr. Nadey and Terena, if we just invented

5 DNA, okay, we just invented it this moment -- I'm the

6 inventor of DNA -- we've tested only three people on earth,

7 and we've only tested this one location which I'm going to

8 call D1S80 just to make it seem really fancy.

9

At D1S80, the two people we have tested are this guy

10 named Nadey, and we find that his mother and his father gave

11 him something that |ooks the same. They are both identical,

12 these two pieces. 1'm going to call those pieces 24s.
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13 Now, this other person has a piece that's shorter

14 than Mr. Nadey's, so I'll call that an 18 because 18 isa

15 smaller number than 24. And then she's got a piece that's
16 amost the same but alittle longer. I'll call that a 25.

17 Those are the two people we've discovered.

18 But now we have another blood sample from this guy
19 named Donald Fermenick. Let metest his.

20 Wow. We found a piece that's exactly the same length
21 asTerends.

22 Hmm. Wow. What is the chances of his 18 matching
23 thesefour?

24 | mean, we know in the world of our database of two
25 people that thereistwo 24sin our database, an 18, and a
26 25. Oneout of every four isan 18,18. Hmm. Wéll, he

27 matches her here, so the odds are one out of four.

28 Oh, and he matches her again. The odds are one out
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1 of four again.

2 We'll multiply them. The odds are 16 to one. One
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3 out of 16 times he is going to match that type.

4 It's getting a little out there, but the point is

5 basically that's all we are doing. Going across this board,

6 we are discovering how many different times they find that
7 location.

8 They take -- they go along the generoad. They walk

9 down the highway and they go, okay, thisis First Street or
10 thisis D1S80 Street. Okay. They turn down D1S80 Street.
11 Hmm, how many different houses are there on this person's
12 D1S80 Street? Just two. Alwaystherestwo. Oh, there'sa
13 white house and a green house. Oh, that's nice. Let's put
14 thisin our database.

15 Let's go to this person's D1S80, make aright turn.

16 How many houses?

17 There's always two.

18 What color houses do they have?

19 There's a black one and a green one. We'll put that

20 in our database.

21 And after they decide that they have a -- that there

22 might be 16 different types or 16 different kinds of houses
23 or different color houses in the D1S80 block, 16 different

24 varieties, then you go to the DQ-a pha block, another
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25 developer.

26 That project and his houses are either 1.1s -- that's

27 the beginning model. The fancier model is1.2. Thereal

28 upgrade model isa 2, and the really fancy custom houses that

JESSICA BARRY LEE, CSR 5428
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1 that builder builds are 4.

2 But then someone comes along and says, but I'm going
3 tolook more carefully, even more at those fancy houses, the
4 real good ones with the better carpet. There's4.1, 4.2,

5 4.3. And the onesthat are just kind of good are 4s.

6 And that's the distinctions that you're making. That

7 iswhat these numbers are basically telling you.

8 So when you look at these samples, what you do isyou
9 kind of assume that you know as much as I'm going to be
10 critical of Steve Myers, his blood work is probably right.
11 It'sreally ssimple to do when you have pure samples, so you
12 figure that these areredlly their types and you are going to
13 seethat they share alot of types.

14 | mean right here Terena Fermenick and Mr. Nadey are
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15 the sametype. That meansyou can't tell their genetic parts
16 apart. They look exactly the same.

17 So if you look at the HBGG location, these two people
18 are going to be indistinguishable from each other.

19 In other locations, like here, they are very

20 different. Herethey arevery different. A 1.1andal.2is
21 very different froma2.4. So thereisnot going to be any
22 confusion, but here iswhere things are alittle tricky. If

23 you find al.2 in the sample, you don't really know just

24 standing aloneif that 1.2 is Donald or Mr. Nadey. You

25 really don't know. Thereisno way to tell Mr. Nadey's 1.2
26 apart from Don Fermenick's 1.2 or from somebody else. You
27 need to take alook at awhole lot of these, because if you
28 seeal.l and al.2 together, well, then you know that it's
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1 not Donald, because Donald isa 1.2 and so is Mr. Nadey, but
2 Don'sother oneisa4 and Mr. Nadey'sisal.1l. Soif you
3 seelikeal.l and al.2, then you know it's Mr. Nadey

4 because Nadey isal.1 and Nadey isa1.2. You know that is
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5 going to match Mr. Nadey.

6 Now, that doesn't mean that Mr. Unknown isn't also a

7 1.1,1.2. And, if so, you could be seeing Mr. Nadey in there

8 mixed with Mr. Unknown. And they both -- and you wouldn't be
9 abletotell that you had two peoplein there.

10 That's the -- same thing here. If Mr. Nadey and

11 Ms. Fermenick are tested at thislocation, you don't -- and

12 you've got an AA back as your result, you honestly don't know
13 whether you're getting Mr. Nadey alone, Terena Fermenick

14 alone, or the two of them combined. You really don't know.
15 And that's why it takes -- and I'll go through this

16 with you -- some analysis to figure out what you've got, some
17 logic and working things out. It can be done, and I've done

18 it, and I'verun it alot of times, so I'll show you how it

19 works.

20 | wonder if we are clear about the differences

21 between RFLP and PCR?

22 I'm not sure we were clear, so let me make it very

23 clear.

24 The -- the way to understand RFLP and PCR isto not

25 think about them for a second and instead think about just
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26 redlly what's happening in our testing.
27 And let's think about people. How do you tell people
28 apart?

JESSICA BARRY LEE, CSR 5428
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1 One way isyou can tell them by their height. That's

2 RFLP, how tall they are.

3 Another way would be just to see how they ook, you

4 know, how their facial features are arranged, how their body
5 goestogether asawhole. That's alittle bit more

6 complicated. So that the way you have to ook at them,

7 that's PCR. PCRisnot alength difference. It'sjust

8 they've -- PCR, you just look at each one and say it looks

9 different. That'sall.

10 But PCR -- I'm aready confusing myself. PCR isn't
11 what measures whether somebody |ooks different or not. The
12 dotsdo. Remember that? The dots do. When the dots light
13 up, they light up only in the presence of certain types of

14 DNA.

15 In other words -- | love talking about people. Let's
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16 say that 1.1 -- let's say I'm a genetic probe, and they've

17 made me so that whenever | see my mate, al.1, | light up.
18 It'slike seeing my wife. So when | see 1.2, it's not my

19 wife, | don't light up. When | see 1.1, | light up.

20 That's all those dots are that Mr. Myersislooking

21 at. And so it doesn't matter that PCR or RFLP. That's

22 something else, really. Readlly, al you're doing isyou have
23 dll of these tests starting where | have these brown marks.
24 Those are all dotsthat light up. And the dots are designed
25 so that --

26 Remember what he said. Y ou take asheet. | takea
27 whole sheet, and the sheet already has these dotson it, and
28 it has one -- one, two, three, four, five, six -- six dots on
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1 it. And each one of these dotsis going to light up only in

2 the presence of its mate. So one dot lights up only with

3 DQAL, onedot -- | mean with 1.1. One dot lights up only
4 with 1.2. Another only with 2. Another with 4.2, 4.3. And

5 the same thing is repeated through.
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6 LDLR. Somelight only with BB, some only with AA,
7 some only with ABs, so that each one of these, you have a

8 series of dots, and in each case the dotsonly light up in

9 responseto its mate.

10 And so what you do isyou lay down all of this

11 amalgamated DNA on a piece of paper or agel or whatever you
12 want to call it and you lay down that stuff onto these dots.
13 And some of the dots are going to light up and some of them
14 aren't. And that's -- that isjust how it works.

15 Let'slook at it in terms of DQ-alpha. And since

16 everybody also teaches with the DQ-alpha, including

17 Mr. Myers, that's the one people have become most familiar.
18 But the dots for DQ-alphawould havelikeal.l,al.2, a

19 13,a4.1,anda-- let'ssee, a4.2,4.3. Can't

20 distinguish between 4.2 and 4.3. It lumps them together.

21 Now, let mejust tell you this. | forget whether

22 Mr. Myerswasreally clear on this. But he talked about a
23 little more complicated process. Some of the dots don't

24 light up directly, they light up in the presence of multiple

25 ones. Thisdot will light up in the presence of 1.1 and 1.3,
26 and then another dot lights up and says, well, 1.3 isn't

27 there. You'vegot to intuit and logic out alittle bit more
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28 what's there and what's not.
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1 For this purpose, for thisillustration, just imagine

2 that now thisis Mr. Nadey's blood you're testing.

3 Okay?

4 And you've made your sample in preparation, and now
5 you're putting it on this sheet. What is going to happen is

6 you have acontrol dot. Remember that one always lights up
7 if there's DNA present. And then hopefully the 1.1 will

8 light up, the 1.2 will light up, and the other ones won't.

9 And in that case, you go, okay, the control lit up,

10 sothereisDNA. 1.1lit up, so there must be 1.1 in the

11 sample. And 1.2 litup. Great. That'sal.l, 1.2.

12 Thetrouble is as -- and thisis where you get these

13 traces-- what if 1.3 islit up but not as much? How do you
14 report that?

15 Y ou say, hmm, there's more than just Mr. Nadey's DNA
16 in here. Because you go, hmm, well, there'sa1.3. Now

17 there'sonly onedot lit up, so that could just be because of

filex///L/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (206 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

18 some sort of deviation in the test because, after al, two

19 things should light up.

20 But what if it'sasmall amount? Maybe the 1.3 lit

21 up and therewas a 4.1, but that's so unlit up that the human
22 eyecan't seeit but a computer reading these dots might see
23 it, achange of difference.

24 Or what if 1.3 isbarely lit up because Mr. Nadey's
25 1.1, 1.2 and thisguy whoisthe 1.3isa 1.2, 1.3? Inthat

26 case, the 1.3 traceislit up -- we find that -- but the

27 trace onthe 1.2 we don't know it'slit up because

28 Mr. Nadey'sis aready lit the thing up and we don't
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1 distinguish. We can't distinguish.

2 So bottom line is when you get that 1.3 in that

3 situation, it could bea 1.1, 1.3. Itcouldbeal.2, 1.3.

4 |t could be what Mr. Myers said -- the 1.3 could be just an
5 aberration in thetesting. Or it could be a 1.3 and some of
6 these other dots that they just didn't come up because there

7 wasn't enough DNA to trigger those.
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8 So there'salot that it could be, and thisis how

9 you analyze these tests.

10 And then | just explained how it works for the

11 DQ-alphatest, but every one of these tests that used the

12 dots, it's the same way. Sometimes you are just measuring

13 looking for AA, AB, or CC or CB. But the dotstell you.

14 And, again, it's always ajudgment asto what'slit up or

15 not.

16 And | think you heard Mr. Myers say sometimes, well,

17 the control dot was well lit up or not so well lit up. He's

18 deciding whether there was enough DNA to approve the test or
19 not, and alot of this therefore comes down to his reading

20 and hisinterpretation.

21 |s something lit up? If there'sjust adlight

22 shadowing on 4.1, isit still lit up or not?

23 He may say no. | may say yes. It may matter upon

24 how you view this case and you view the samples and what you
25 want to come out of them.

26 Now, the ultimate thing isin terms of these results,

27 getting anumber. But before we get into the numbers what

28 they mean, let's go away from this and go to the RFLP for a
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1 second.

2 Now, the RFLP, you saw that up on thewall. And

3 basically what that isisabig piece of Jello. It'sreadly

4 just Jello. Andyou put an electrical charge on one end --
5 positive -- and an electrical charge on the other end --

6 negative. And | think we've basically all heard in school --
7 learned in school that things go from positive to negative.
8 Likeacar battery, al right, when you want to jump start,

9 you put the right thing on positive and the negative and try
10 to make acircle between the two cars.

11 The same thing with this. Y ou put a positive on one
12 end, a negative on the other, and then the DNA isall stuck
13 inthelanes at the beginning, and then the electrical

14 current essentially vibrates because electrical current is
15 moving the electrons, is essentially vibrating that gel in an
16 electrical manner and creating a charge, and the chargeis
17 attracting or repulsing these molecules. Bottom line, you

18 are making them move.
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19 Okay?

20 Y ou are applying the same force to each little lane

21 of DNA. Eachlittle lane of DNA is being moved.

22 Now, when you try and move something, it's easier to
23 move something little than it is something bigger. That's
24 redly adl Mr. Myerswastrying to tell you. You know, if
25 you haveto push acar, jump start it -- which probably

26 everybody hashadtodoit -- it's easier to push a

27 Volkswagen Bug than it isto push a Cadillac.

28 Same thing with this. The electricity is pushing

JESSICA BARRY LEE, CSR 5428
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1 thisDNA, and the Volkswagen Bug is moving faster than the
2 Cadillac. After along period of time with this stuff moving
3 very sowly, they finally stopped the test, and they

4 basically checked -- it'slike arace. They stopped the

S race.

6 And let's say you have alane here and alane here

7 and alane here.

8 Okay?
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9 Thefirst lane hereis Mr. Nadey's blood, the lane

10 hereistherectal sample, and the lane hereis-- thisis

11 known. Thisislikeagiven. Thisislikearuler.

12 Okay?

13 Sothisislike 12, 11, 10,9, 8,7, 6, 5, 4, 3, 2,

14 1.

15 In other words, the first thing they use, that

16 control -- not the control, but the ladder, that's the one

17 that just has the numbersonit -- 12, 11, 10, 9 -- they use
18 22,000, 21,000. Thisiswhat you can compare everything to.
19 Then you see where the dots came out.

20 Okay?

21 So you go, okay, thisisthe dot for the rectal swab,

22 and | say that's like 29200, and thisoneis like a 10,000.
23 Okay. Then you have Mr. Nadey's go down the pipe.
24 Now Mr. Nadey'sis blood; right? Soit's not going to be
25 these smears. His stuff comes out much better, and on one
26 you saw it was pretty close. The one he put up there was
27 pretty close.

28 So then you draw it across to this, and you compare
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1 it to thisand aso you compare it to that, and you decide if
2 therésamatch or not. |sthisone close enough to this and
3 thisone close enough to this to be a match?

4 And they have certain parameters. If itiswithin

5 this much percent, we indicate a match. If it's not, we

6 don't. It'splain and simple.

7 Right?

8 Right now, let's take Juror Number 1 and Juror Number
9 7.

10 Am | correctly in line with them?

11 No. I'mkind of close.

12 Am | amatch?

13 It's close.
14 Y ou know, now am | amatch?
15 | mean, what if | wasareal big guy, now am| a

16 match? Who am | matching?

17 These are issues that these people who designed these

18 DNA tests have to deal with, and they have to come to certain

19 agreements asto what amatchiis.

20 What Mr. Myers was telling you isthat even if I'm
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21 not inline with these two jurors, if you take their

22 number --

23 Let's say their number is 8000.

24 Okay?

25 8000 isjust how long they are, but they're 8000

26 long, and I'm 7900 long, you compare the difference. Let's
27 see. 8000 is-- and 7900, that's a hundred difference. Let
28 me do the math. 100 divided by 7900 is 1.54 percent and it

JESSICA BARRY LEE, CSR 5428
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1 hasto be within 3.6 percent. That'samatch. No problem.
2 That's how you do it.

3 Now, let metell you what's wrong with his tests.

4 Okay?

5 Everything you saw up on the ceiling up there, that

6 wasn't hisreal results. Hisresultsthat he put up on that

7 celling were great. They were great. But that is not what
8 hegot on the gdl.

9 If you remember al the fussesthat | made about the

10 computers, those were the -- they adjusted those results. In
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11 other words, with their computer program, they have the

12 ahility to take results that aren't good, that they call

13 blatant errors, and then they take these blatant errors, and

14 then manually either override the computer and place them
15 wherever they want or they can adjust them and tell the

16 computer to move them.

17 That's sort of like saying if right now 1'm 4 percent

18 away from Juror Number 7 and Juror Number 1 so | don't make
19 it, amanual override only needs to move me like over to here
20 and now it'samatch. Now, that's what the manual override
21 is, | mean the manual adjust.

22 A manual overrideisif I'm over here and you totally

23 put me over, you know, here, that's a manual override.

24 A manual adjust iswithin that same lane parameter,

25 just kind of moving.

26 And what happensis I'm going to show thisalot.

27 Remember when | went through the different lanes and
28 here you've got nine lanes when you're supposed to have two.

JESSICA BARRY LEE, CSR 5428
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1 I'm going to show you that the RFLP results that he got are
2 al manually adjusted and that they are not any good, in

3 other words, that he is giving you a perfect picture.

4 When you look at his RFLP results, it'slike he did

5 the greatest job on earth. Heis amiraculous man to take

6 theseterrible samples and have all of these errors during

7 handling but these results are perfect.

8 But when you say to him where are your origina

9 results before Gary Sims, your boss, adjusted things, he goes
10 they're destroyed. My computer didn't save them.

11 WEell, couldn't your computer print them out?

12 No.

13 Couldn't your computer tell you what the mathematics
14 were like, what the number were before?

15 No.

16 So you mean what you are giving usin court is just

17 like the pictures after you made the changes?

18 Y eah.

19 And let'stalk about bias.
20 When did you folks find out that the pictures that

21 you looked at up on the wall that seem to match so well were
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22 not the real results, that those were the results only after

23 Gary Sims made the adjustments?

24 You didn't find it out during Mr. Myers direct

25 testimony. It was only when | came back on cross-examination
26 the very last day, just about the last question, and brought

27 that out that these are adjusted pictures and that they never

28 saved theoriginal. | brought that out.

JESSICA BARRY LEE, CSR 5428
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1 Now, it's really important this whole business about

2 him being able to manipulate the matches in RFLP, the length
3 measurement, because -- and remember PCR generally uses the
4 dot system. RFLP usually uses the length measurement system.
5 But RFLP uses a different database than the dots. In

6 other words, length measurement goes to one database and that
7 database gives hugely bigger numbers than the dot database.

8 It'sfunny. | don't remember what the number he gave

9 for the dots for the PCR results as he called them, but |

10 think it was like 15 million to one. Y ou'll have to check

11 your notes. But the numbers with the RFLP were 30 billion to
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12 onethe way he reported them to you, although later he backed
13 down significantly on that.

14 But the way the RFLP works and the reason it's so

15 important for him to get these matchesisthat RFLP, using

16 what's known as that product rule, does a mathematical

17 process that gives you huge numbers very, very quickly. And
18 you know, RFLP haslike, oh, six different markers, six

19 different gene sites that they look at, six different places

20 wherethey find differences. And the way he did it with

21 Mr. Nadey isthat he told you what the odds were of Mr. Nadey
22 in his opinion matching each of these types. He found out

23 what Mr. Nadey's type was at these six different locations,

24 and then he calculated what the odds were.

25 Onein 82, out of every 82 people, one of them is

26 going to have Mr. Nadey's two genes, two types or the two

27 numbersin this case, the two lengths.

28 For the second one, only onein 510 are going to have

JESSICA BARRY LEE, CSR 5428
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1 these two lengths.
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2 These are very common on the third one. But what

3 happened is when you take these ordinary numbers and you
4 multiply them by each other, you end up with 32 billion.

5 Just by multiplying six of the two billion gene sites or the

6 two billion sites, only six of them, givesa 32 hillion to

7 one number.

8 And then | asked him questions. And | was playing

9 dumb alittle bit just to be funny or cute or maybe to see

10 where he came from. Y ou remember.

11 Okay. Let'ssay Mr. Nadey has atype, you discovered
12 abrand new type. After all there'stwo billion of them out
13 there. You only have six right now. Let's say you find

14 another location and that location you find that Mr. Nadey is
15 the most common type. Heis so common that every other
16 personisthistype and he matchesit. So the odds are only
17 oneintwo. And then there's another one you discover and he
18 isthe most common again. The odds are only onein two. He
19 iscommon again. Heislike every man.

20 Does that make this number lower?

21 And the answer isno. It makesit higher.

22 So the next thing you know, you've got 128 hillion.

23 So | said to myself, okay, now there'sonly 5 billion
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24 peopleintheworld. You only measured theoretically eight
25 dites on the human being and the odds are 128 billion to one,
26 if you measure all 22 hillion sites and say you did the same
27 aswith the others, the odds would be -- like the zeros would
28 start here, they would go around past Judge Delucchi, they'd

JESSICA BARRY LEE, CSR 5428
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1 hit his chambers, go around the room about a thousand times.
2 They're not real numbers. These are theoretical

3 numbers.

4 Let's think about this kind of -- it's philosophical

5 but very real.

6 What are the odds of my gene types existing in this
7 world? If you can measure all of those two billion gene
8 types, what would the odds be?

9 I'll tell you the odds. | can tell you. | know.

10 Onein five hillion, because there's five billion people on
11 earth, and I'm one of them.

12 And if | measured yours or yours or yours, any of

13 yours, you're each an individual. And if | knew every single
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14 genetic typein you, and multiplied it by his method, the

15 number would be onein 16 trillion, trillion, trillion,

16 zillion, zillion, zillion, gazillion.

17 But in redlity it'salways onein five billion.

18 How can that be?

19 I'll tell you how it can be. These are theoretical

20 numbers, and they assume -- they have a critical assumption.
21 The critical assumption isthat everyone of these genes --

22 WEell, first of al, it assumes that their database is

23 accurate. And welll get into that later, isit agood

24 database that they use. But assuming that it is, they are

25 assuming that all of these genes or these types or these

26 portions of genes are all unrelated to the other.

27 In other words, you know, we can probably look around
28 the room here and look at us here and guess at the ethnicity

JESSICA BARRY LEE, CSR 5428
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1 of the various people in thisroom to some degree and be
2 right, depending upon whether, you know, we have certain

3 characteristics common with that racial type.
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4 For example, if | tell you that somebody has got

5 blond hair, blue eyes, and that they are Norwegian, | don't

6 think you would be surprised. | mean, that would fit.

7 If I told you that, you know, somebody had a big nose

8 and brown hair, you might think that we were talking about a
9 Jewish guy.

10 And the point is that these things go together

11 usually.
12 Okay?
13 If you talk about your hair that's curly and dark

14 skinned, you might think of somebody who isan

15 African-American because those things go together.

16 Now, what they have said is that when they picked

17 these genetypes, these are totally unrelated. Thisisnot

18 like blond hair and thisis not like blue eyes and thisis

19 not like, you know, curly hair. They say that these are like
20 totally independent from each other.

21 But there'salittle bit of a problem in accepting

22 that because you're getting numbers so huge so quickly. You
23 seg, it'slike when you say what are the odds of getting

24 blond hair and blue eyestogether. Well, maybeit's like 80
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25 of their -- 700 people, 80 have blood hair. And then you go,
26 my goodness. And only 510 have blue eyes. So the odds are
27 82times510.

28 That's true only if those two characteristics totally
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1 don't occur together. Because otherwiseif you go, well,

2 this person has got blond hair and then the chances of having
3 blue eyes are much better. It'snot 510. It might be a

4 higher number.

5 And their database assumes but is not backed by

6 anything he cited to you as a study that these are

7 independent markers. And, in fact, that's when you start

8 getting into the whole weakness of their database.

9 Because here is another problem in their database.

10 When you come up with these odds, you know, what are you
11 really basing it on? What are these odds really based on?
12 Y ou are talking about just 148 people to 700 people,
13 and from that they come up with what they think is all the

14 genetic typesin the world.
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15 Let mejust illustrate graphically what we are

16 talking about. We have five minutes. Let me sort of try to
17 end on this,

18 Let's say you have a database with -- when | play,
19 these are $10 chips. Not really. Let's say these are $10
20 chips.

21 All right?

22 So we've got ten white chips. All right. That'sa
23 hundred. You've got ahundred in there. Now, out of a
24 hundred, thisis my database of chips.

25 What are the odds of pulling out a white chip?

26 Onetoone. It'sgot to be.

27 Let's say that instead of ten white chips, we had

28 nine white chips and one blue chip. So now the odds of

JESSICA BARRY LEE, CSR 5428
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1 picking out ablue chip are onein ten. Simple.

2 If we put two blues chipsin, the odds would be two
3 inten.
4 If we had athird blue chip, the odds would be three
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5 inten.

6 That's al they are talking about on these odds.

7 When you have 148 people, each of the peopleis

8 giving them two different, you know, gene types, so from 148
9 people, you basically have 298 (sic) types. And you just
10 count. You just figure out, okay, out of that 298 --

11 I'm just going to make up numbers totally out of the
12 blue.

13 Out of the 298, we have three 1.1s. So then you go,
14 okay. What isthe odds of havinga1.1? Threeinto 298.
15 That'samost like onein ahundred. So the odds are onein
16 ahundred.

17 So if Mr. Nadey comes along now and gets tested and
18 hehasal.l, they'll go, okay, the odds are one in a hundred
19 for that.

20 Then let's say the 1.2s are looked at, and there are

21 six peoplewith 1.2s. Well, six into 298, that's onein 50.
22 50timessix is300. Sothe odds of getting a 1.2 are onein
23 150.

24 So then you just do some sort of calculation, and

25 it'snot adirect mathematical multiplication, and they

26 figure out what the odds are having these two together using
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27 satistics, and they might come up with odds of, let's say,

28 onein 193. And that'stheir odds. And that is how they

JESSICA BARRY LEE, CSR 5428
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1 come up withit. But that's why the database is so dependent
2 uponwhoisiniit.

3 Because here isthe crazy thing. | mean you're

4 talking about their database sometimes only has 296 people.
5 And -- types. 148 people, two each is 196 (sic). Sometimes
6 you have like 700 people, so you have 1400 types.

7 The point is avery few additions of people can

8 change these numbers very drastically. For example, if

9 you've got three people who are 1.1s and you change the

10 database so that you take two of those people out, the odds
11 have changed dramatically. If you add three more people, all
12 of asudden --

13 Anyway, the point is that the odds change drastically

14 by adding just afew people. And that's-- that's scary

15 because what you have to look at now is do these 148 people

16 or sometimes 700 people really represent a cross-section of
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17 the United States.

18 Because what Mr. Myersistelling you when he

19 tedtifiesisthat compared to all the people in the Bay Area,
20 compared to al the people in the United States, the odds

21 with Mr. Nadey areonein 32 billion. But remember that is
22 not really made up of any big numbers. It's made up of alot
23 of little numbers.

24 And those little numbers are funny because -- I'm

25 going to make up arace for Mr. Nadey because I'm not

26 testifying, so I'm going to make one up. Let's make believe

27 that we find out that -- we find out he is Russian, pure

28 Russian.
JESSICA BARRY LEE, CSR 5428
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1 Now, the iron curtain and everything, we don't have

2 as many Russians here as we might have when they were making
3 thisdatabase. Now there are alot of Russians here.

4 Well, did Russians get into that database?

5 Well, let'slook at the particular pathway of

6 Russiansto this country. They probably came in through New
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7 York City.

8 When | asked Mr. Myers about New Y ork City, he said
9 that is not agood place because alot of immigrants come
10 from there, and they may skew the sample.

11 WEeéll, how about Texas? You think alot of Russians

12 like, you know, came from Russian and landed in Texas?

13 Because two of the labs arein Texas. | don't think
14 so.
15 I'll tell you one thing. Not many of my people are

16 in Texas, athough | like cowboy movies.

17 And then let's --

18 Where else?

19 Berkeley. Berkeley. Sure, the Berkeley labis

20 probably the best melting pot they had on that list in terms
21 of different ethnicities and different groups of people.

22 Then Miami, Florida. | think basically Miami is

23 retirees, you know, some natives and alot of Hispanics. And
24 that's not -- | don't think -- those sections to me are not

25 cross sections.

26 Think about your own family history and think about

27 how many of you have relatives, you know, in Texas or
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28 Berkeley -- sort of an easy one -- Berkeley or -- or Miami.

JESSICA BARRY LEE, CSR 5428
5050

1 And | don't think your ethnic groups, whatever they are, are

2 fully represented.

3 How about that of you and your friends and family?

4 | mean when | think about where my wifeisfrom, you

5 know, sheisnot in any of these groups. Y ou know, her

6 people aren't -- her people are from Minnesota, from Germany,
7 not in Texas, et cetera, and yet they are saying that somehow

8 those groups represent the whole country.

9 And I'm going to take one more minute and say this:

10 When they do public opinion polls, they are very careful to

11 pick cross sections of the country based upon age, based upon
12 race, based upon male, based upon female, based upon where
13 you live.

14 Here they just based it upon where they happened to

15 havelabs. And | want to leave you with one thought. There
16 issomething in Mr. Myers testimony where we talk about some

17 people being repeated, like 22 people being repeated. The
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18 FBI didn't find it, but the public defender's office did in
19 Minnesota

20 Well, guess what?

21 One of hisanswers talked about getting those people
22 out of the database. If you think back on his testimony --
23 I'll read it to you tomorrow -- there is a part where he says
24 they don't know if they got them all out.

25 Okay. Thank you.

26 THE COURT: All right. With that, Ladies and

27 Gentlemen of the Jury, we'll take the evening recess.

28 Mr. Giller, he can be here at 9:30.

JESSICA BARRY LEE, CSR 5428
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1 Can you folks be here at 9:30 tomorrow? |s that

2 going to be a problem with anybody?

3 Because the sooner we get started, the quicker welll
4 get the caseto you.

5 All right. Let'smoveit up to 9:30.

6 MR. ANDERSON: 9:30?

7 THE COURT: All right. Remember the admonition |
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8 have heretofore given you.
9 Y ou're not to discuss this case among yourselves or
10 with any other persons or to form or express any opinion

11 about this case until the matter is submitted to you.

12 WEe'll reconvene tomorrow morning at 9:30.
13 Okay?
14 (The following proceedings were had in open court and

15 outside the presence of the jury. Defendant and counsel were
16 present.)

17 THE COURT: All right. Let the record show that the
18 jury hasfiled out for the evening.

19 Mr. Horowitz and Mr. Giller, | have an interrogatory.

20 Since you gentleman are quoting from the transcripts

21 right and left during the arguments, can | take that to be a

22 sign that we can certify 19, 20, 21, 22, 23, and 247

23 MR. ANDERSON: Yup. From the People's point of view.
24 MR. HOROWITZ: Yes, Your Honor.

25 There was only one mistake on Connie Parchman's

26 transcript. Kim Kruglick's name was like Ms. Kruglick. It
27 just --

28 THE COURT: Did you let her know?
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1 MR. HOROWITZ: No, because | haven't seen her. But
2 you know what? It's not -- it's not a matter of any meaning.
3 It has no effect on the case. It'sjust the name of somebody

4 | consulted, something like athrow away.

5 THE COURT: The record should reflect then that

6 that'sthe correct denomination, if you want to call it that,

7 of that particular person.

8 So can we certify 19 to 24 then?

9 MR. HOROWITZ: Yes, Your Honor.

10 MR. ANDERSON: Yes.

11 THE COURT: All right. Then volumes 19 to 24 may be
12 certified.

13 All right. Then we'll bein recess until 9:30

14 tomorrow morning.

15 THE CLERK: 19 through 24?

16 THE COURT: Through and including 24.

17 (Proceedings were adjourned and continued to

18 Wednesday, February 17, 1999, at 9:30 am. for further jury

19 trial.)
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20 ---000---
21
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24
25
26
27
28
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1 WEDNESDAY, FEBRUARY 17, 1999 -- A.M. SESSION
2 PROCEEDINGS

3 ---000---

4 THE COURT: All right. Thisisthe case of People

5 versus Nadey.

6 L et the record show that the defendant is present

7 with counsel and the jury is present in the jury box along

8 with the alternates.

9 And Mr. Horowitz.
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10 MR. HOROWITZ: Good morning.

11 Hereiswhere I'm going to go. I'm going to try to

12 wrap it up thismorning. Hereiswhat I'd like to do:

13 Answer the question | left you with last night, hit

14 on afew pointsjust factually about the case, go into the

15 databases one more time to kind of illustrate my position

16 that the numbers are all over the place even if everything is
17 doneright, and then | want to get into the weaknesses of

18 Mr. Myers personally as alab person in more detail, and then
19 I'm going to hit briefly on why the RFLPs s totally no good.
20 Then | want to go in detail to how the extractions

21 were done and how things got messed up.

22 | want to throw in alittle thing about Sharon Smith

23 | thought of last night.

24 And then, bammo, | want to put up the charts, the PCR
25 charts, and go through them with you. Becauseit's not easy.
26 It'samost like awork in progress. Every timeyou look at
27 them it kind of comes out differently. So | just want to

28 clarify those, and then when you go into the jury room, you
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1 candoit yourself and see what you come up with.

2 Last night | left you with the question. Y ou've got

3 adatabase where there was 22 people who shouldn't be in the
4 database. Did they ever get them all out? And when | asked
5 Mr. Myers about it, he said in most of those situations they

6 were actually able to track down and they removed those

7 people. In most of those situations.

8 And that was very frightening to me in the sense that

9 you're supposed to represent the United States, you've got so
10 few peoplein there already and you can still have

11 duplicates, the same person twice. It throws the numbers way
12 off.

13 So let's talk about the different types of method of

14 calculating the databases.

15 He used the 32 billion to one, the product method,

16 just multiplying across. | said, look, the FBI computer and
17 your lab say come up with the ceiling method, also. The

18 ceiling method basically isaway of taking out the racial

19 differencesin the database and it does favor the defendant

20 because what it saysis, look, if | compare Mr. Nadey to all
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21 the white people, his numberswill be, let's say, onein a

22 hundred. If you compare him to only black people in the
23 database, it'sonein 500. Soit's better for him to compare
24 to white people.

25 But the trouble is you get all of these

26 definitions -- what is awhite person? If you have one

27 relative who is black and one relative who is white, are you
28 called black or white? These are like what Americans do.
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1 In Americaif somebody has got one-quarter black,

2 they call them black. In Africa, if they are one-quarter

3 black and three quarters white, they call them white.

4 And then you've got weird things. The Watusis, who
5 arered tall, are lumped with the pygmies, who are very

6 short, because their skin is black, but genetically they are
7 different, but because their skin is black, we call them all
8 thesame. They go in the black group.

9 There are all of these weird racial classifications,

10 and we don't really know what his race is and we don't -- so
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11 those things can confuse those numbers.

12 So what the ceiling method does is say, 100k, you

13 take al the different groups and then you take Mr. Nadey's

14 numbers, and whatever group is the best for him comparing
15 them against Hispanicsis best for DNA, we'll use that

16 number. Comparing him against blacksis best for polymarker
17 LDLR. WEell usethat, the rest of the time comparing him

18 against whites. And that's just how it works, and with that

19 one, you come up with a number of onein 15 million. So that
20 dealswith the problem of the racial mix.

21 The problem that none of these databases deal withis

22 the problem of sub structuring. What that means is that

23 within certain racial groups, because people intermarry a

24 |ot, certain gene combinations tend to go together much more
25 than you'd expect randomly. In other words, that's why

26 people tend to look the same in certain racial groups,

27 because they share the same gene pool again and again.

28 And this database, the FBI database, assumes that

JESSICA BARRY LEE, CSR 5428
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1 thereisno such sub structuring. It works on the concept

2 that all of these genes are totally unrelated. But we know

3 that if you just look at the world, we are so ethnically

4 oriented, even within the United States, people still stay

5 with their own. And, infact, | asked him the question about
6 the sub structuring, and he said, yeah, the FBI does accept

7 that there is some sub structuring in the population, but

8 it'snot significant in terms of the effect on his database.

9 Now, you can accept that or not. That's up to you.

10 But the last thing | wanted to get into about the

11 databaseis sort of how weird it isin actuality. It really

12 isnot intuitive, and it'snot logical. There may be

13 mathematical constructs and complicated formulas that they
14 use, but it really doesn't make sense in any gut analysis.

15 It'sreally almost something on faith.

16 L et me go back to my poker chip example because |
17 didn't make that up. | realy took it from his own words.
18 And the basic concept isif you have ten white chips and no
19 blue chips, the odds are zero that I'm going to pull ablue
20 chip. If you've got one blue chip in there, then the odds
21 areonein ten that I'm going to pull ablue chip. If you

22 have two blue chips out of ten, then the chances are two in
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23 ten. If you have three blue chips, chances of threein ten
24 and so on. And that's how he said his database works.
25 Now, let me read you his words so you know that's
26 redlly what he said. Thisishow it goes. Thisiswhat he
27 says:

28 So thefirst step is you get a number of people. All

JESSICA BARRY LEE, CSR 5428
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1 right. A number of chips. Usualy at least ahundred. And
2 then you type them. All right? You decideif they're blue
3 or white, and then you determine how rare all the various

4 combinations are.

5 All right. I'vejust used blue and white chips.

6 He's got obviously many more different color chips. It's

7 more complicated, the same thing. And then smply once
8 you've got your evidence, you take your evidence profile,

9 meaning you pull the chips out of Mr. Nadey and look at what
10 comes up. It saysyou do the evidence profile, and you see
11 how often it was seen in your database.

12 How many times do you see white chips?

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (238 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

13 Seven times.

14 How many times do we see a blue chip?

15 Y ou know, three times.

16 And thisis giving you the frequency for that

17 particular marker.

18 And hesaid it again. Thistime heillustrated it

19 likeacoinflip.

20 Since | used this example, let's use acoin flip.

21 You flip acoin heads ten times and he calculates the odds.

22 Every two times -- every time you flip it, it's going to be

23 one out of two heads, one out of two tails. If you flip it

24 tentimesand it's heads all the time, you multiply two times
25 two timestwo and you get the number. So he is talking about
26 very straight mathematics, the same thing you'd use if you

27 went to Las Vegas and you wanted to know what the odds were
28 of hitting a number on the -- whatever.

JESSICA BARRY LEE, CSR 5428
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1 But then | asked him the series of questions. | said

2 basically what | said was, look, let's say you've got a
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3 database of ten -- of ten people or a hundred people or a

4 thousand people. Let's say you have your database. And

5 let'ssay theré'stenin there. Let's say that one of those

6 tenisMr. Nadey himself. Heisinthe database. Then

7 Mr. Nadey comes along and you test him.

8 What is the chances of this matching that?

9 And the answer isobvious. Heisinthere. There's

10 ten chips. What's the chance of this matching one of those?
11 It'soneinten. Andif what he said was true about

12 how his database worked, he followed the basic mathematics as
13 he expressed it, that would be the answer.

14 Let me just read to you what his answer was because
15 it's not the way his database works.

16 QUESTION: If Mr. Nadey was one of

17 the people in your database, hypothetically

18 if he was one of the people in your database,

19 and then you went and tested him in this

20 case, what would his odds be?

21 All right. That's the question.

22 ANSWER: | don't know specifically.

23 QUESTION: Evenif hewasin the
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24 database where you tested between 150 and 700
25 people, what would -- wouldn't the 700 people
26 to one be the worst odds he could have if

27 he's already in there?

28 And Mr. Anderson objects.

JESSICA BARRY LEE, CSR 5428
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1 And then | go on.

2 The answer isno, Y our Honor. Strangely, the answer
3 isno.

4 And then Mr. Anderson says I'm not the one

5 testifying. And finally -- and finally, the answer comes

6 out.

7 The answer would be I'm reporting expected

8 frequencies. So, yes, actually putting him in the database

9 probably wouldn't change the expected frequencies that much.
10 So whatever the mathematical constructs are, they are
11 very theoretical. They are very far removed from any

12 practical experience, so that when he gives you these huge

13 numbers, it'sreally not fair to give them the normal common

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (241 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

14 meaning of these numbers because they don't have that

15 meaning. They have avast theoretical meaning that has not
16 been explained to you by Mr. Myers because he really doesn't
17 understand it. And only when | tear it apart thisway, you

18 understand that those numbers really don't mean the common
19 meaning of those words.

20 And when | really got down to it with him and |

21 talked about, well, what databases are out there, what does
22 the number really mean, all of a sudden that 32 billion to

23 one number could have been as high as 350 billion or aslow

24 as 3.2 hillion.
25 Hereis hisanswer:
26 So, for example, in this case, we had

27 anumber of 32 billion. So the chance, if

28 you used different databases, is that the

JESSICA BARRY LEE, CSR 5428
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1 number really might be somewhere between 3.2
2 billion and 320 billion.
3 | mean that's a hundred times difference, like going
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4 and getting my brakes fixed and the guy says when you come
5 herethe hill is either going to be a hundred bucks or 10,000

6 bucks. That'sabig difference. And that's assuming that

7 everything heisdoingisright in thistest. It's assuming

8 that it's got a database that's good. It's assuming that

9 it's-- al of these calculations are right.

10 Thisisnot really ascience. And hereisthe most

11 interesting thing. No matter how high or low he makes those
12 numbers, if they discover anew DNA test site or if he used a
13 different test that he didn't use, or if one of these tests

14 was done wrong and Mr. Nadey doesn't match even asingle
15 site, | don't care what the odds are up to then. That'sa

16 zero match. A zero times any number is zero.

17 Remember the total thing?

18 WEell, you can take the number of runs scored in

19 today's New Y ork Mets game -- it was a three to two loss --
20 or I'll let you multiply all of the Met scores for the whole

21 year by each other, and whoever has the highest number at the
22 end, you know, winsthe $10 bet. We'd do thisaskids.

23 Three and two isfive. All their scores over the

24 year. But if they get shut out once, one zero -- and it

25 doesn't matter how many numbers you multiply. Ten times any
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26 number iszero. So any single non-match, either in these
27 teststhat he did -- because you didn't think he did it
28 right -- or in any test he had done later, throw these huge

JESSICA BARRY LEE, CSR 5428
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1 odds out the window. And you think that there's two billion
2 markers out there, and they are only testing about eight or

3 ten of them or 12 of them, and he is getting these huge

4 numbersthat are outlandish. It'sreally questionable just

5 how much these numbers mean.

6 And let me say this. For you to rely upon his

7 numbers to convict somebody when he has not explained them is
8 wrong. Because let'slook at whether you should take

9 Mr. Myers on faith when he says thisisright or this should
10 be believed.

11 First of al, how qualified was Mr. Myersin 1996

12 when he -- when he did these tests compared to now?

13 He'd only been doing DNA for three years. Asl

14 calculateit, he had only a college degree in zoology and had

15 not yet started his master'swork. He -- | had only done 35
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16 to40tests. And he had Ph.D.sin hislab. He had people

17 with masters.

18 | question and | suggest to you that it'sa

19 legitimate question. Why when in a death-type case, in a

20 serious case like this, why one of the Ph.D.s didn't do the

21 work or why one of the people with a master's degree didn't
22 do thework or, at the very least, why they didn't supervise
23 him step by step?

24 Now --

25 And why didn't they actually review his notes?

26 Now, we know that Gary Sims looked at the results and
27 adjusted them so that they would work. But when | asked him
28 whether the Ph.D.sin the lab reviewed his notes themselves,

JESSICA BARRY LEE, CSR 5428
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1 hesadin this particular case | don't think any of the

2 Ph.D.sin our laboratory reviewed my notes. So at best you

3 have some review by Gary Sims, and you know that Gary Sims
4 made big adjustments when he looked at the work.

5 | talked about him being a young man on a new and
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6 exciting career, and | suggest to you the fact that he did

7 not ever test the vaginal swabsis asign that he saw himself
8 asateam player. And being ateam player isagreat thing
9 when you're on ateam. But when you're supposed to give
10 objective scientific data and not be on anybody's team, it
11 doesn't work.

12 Why did he not look at the vaginal swabs?

13 "The submitting laboratory didn't see any sperm on
14 their dide for the vaginal swabs, which iswhy |

15 concentrated on the vulva swabs."

16 S0 he is going with what the team plan is, and that

17 isnot science.

18 Now, I've attacked Sharon Smith for not being

19 truthful to you in the Grand Jury. And Mr. Anderson laid a
20 challenge out on the table, and he is atough guy to go up
21 against head to head. For one thing, he gets the last word,
22 and, for another thing, heisatough man. Let metake up
23 hischallenge.

24 He said Mr. Myers never, ever failed a proficiency
25 test. And let me read to you the questions and answers

26 regarding these proficiency tests, and you tell me whether
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27 Mr. Myerswas honest with you or trying to give you sort of

28 weasel words to get out of something.

JESSICA BARRY LEE, CSR 5428
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1 And despite the fact that you got
2 what | would call smulated forensic samples,

3 had you passed with a hundred percent score

4 each and every proficiency test that you've
5 taken when you've known you're taking it?
6 ANSWER --

7 And hereisthewords| call weasel words:

8 Yes. | have not reported any
9 incorrect results for any of my proficiency
10 tests.

11 Whatever that means. | don't just sit there.

12 | say: Never?

13 He answered: | have never reported

14 any incorrect results from any proficiency

15 tests.

16 |'s that supposed to give you the impression that he
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17 has never reported any incorrect results on a proficiency

18 test?

19 | think so.

20 The next day, if you remember, | came back.
21 | said: Have you had a chance to

22 think about your answers about the

23 proficiency tests over night?

24 Y eah.
25 Any changes?
26 No.

27 Then | confront him with prior testimony that | had

28 inthebook, and | read it -- | let him read it, | think.

JESSICA BARRY LEE, CSR 5428
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1 Andthen| say: Sir, have you ever
2 come up with aresult on one of your tests
3 that was not consistent with the actual value
4 of the sample that you tested?
5 And then he goes. There was one
6 quality control sample that when | was
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7 writing the information down | wrote the

8 correct results down as far as noting.

9 Now, thisis one of those dot tests. | noted

10 correctly which dots were there, but | wrote incorrectly what
11 typethere was.

12 That's amistake on a proficiency test.

13 Now, how does he justify not telling that to you? By
14 the next paragraph?

15 But when | reported the results to my

16 supervisor, | had gone back and relooked at

17 the results, and | reported to him correctly

18 the results. He subsequently caught that |

19 had written the wrong time down on the typing

20 sheet, and it was all resolved.

21 And hereisthe key words:

22 And it certainly never got outside

23 our lab without being caught.

24 He made amistake. Heturned in hisresults. He
25 redlized what he did. He went back and fixed it, and his
26 boss -- actually, he went back and hisbossfixed it. He
27 madeamistake. That'sal. He made amistake on a

28 proficiency test, which is not the hardest test. Then he's
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1 caught it, and hislab fixed it. That's great.

2 But the man is not perfect, and he wrote down awrong
3 result. And the main thing was just to show how heis not

4 going to admit it to you without me really pushing him. And
5 that makes him alittle suspect in terms of reporting to you

6 each and everything he did in the case because he is a person
7 with an agenda, which isto be liked and to do agood job,

8 but it's also an agendato look good in front of you and in

9 front of hisbosses.

10 Now, you are going to see athemein the RFLP, if |

11 haven't madeit clear already, of him getting saved by his
12 boss Gary Sims. Bad results, being saved and cleaned up by
13 Gary Sims. And, you know, that's an -- that'sathemein his
14 case.

15 But his bias also pervades his reading of the dots,

16 hisreading of the RFLP autorad results, because hereisa
17 guy who thinksthat he really knows perhaps a little more

18 than he should.
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19 Do you remember the Sorcerer's Apprentice, that

20 Disney thing where you've got this little apprentice, this

21 Mickey Mouse, and the sorcerer leaves and Mickey Mouse puts
22 the hat on and starts doing the magic and the chair moves and
23 dl of asudden the water fills the room and he can't turn it

24 off?

25 To asmall extent, that's how | see Mr. Myers acting.

26 For example, heis so enamored with his ability to read these
27 dots, even though there is gradations of how well they are

28 lit up, in hisjudgment he thinks that there is no need for a

JESSICA BARRY LEE, CSR 5428
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1 computer program to do the reading.

2 Now in truth anybody here who works in engineering or

3 anything else knows that the hardware to read intensity of

4 dots exists and al you need to do is write a computer

5 program to work with the hardware, that CODIS program, and it
6 will do agreat job of judging intensity of dots.

7 But when | asked him about it, | go -- about the

8 dots, | go: All right. These are people results; right?
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9 It's not computerized, for example.

10 All he hasto say is no, we do the best we can. |

11 wish they'd write a program, but we do the best we can.
12 But he doesn't. This particular system with the dots
13 does not have a computer to do the intensity of reading.

14 Okay. Do you know why?

15 ANSWER: Because it was unnecessary.
16 Okay.
17 QUESTION: You think the human eyeis

18 better at judging intensities of dots than a

19 computer?
20 ANSWER: The human eyeisan
21 incredible device.

22 That isnot areal answer. The truth iswith judging
23 intensities of dots, intensities of light, you have photo
24 cellsand things like that that are better. Obviously, he
25 doesthe best he can.

26 Now, the problem with him judging whether he's
27 objective or not is that even though Mr. Myers has good

28 background in what he's been taught by the crime labs, he

JESSICA BARRY LEE, CSR 5428
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1 does not really have a good background in basic science. And
2 that'salittle scary because he presents himself asa

3 scientist and objectivity is the first thing you look for in

4 science Courses.

5 Now, we talked earlier about the double blind study,

6 the whole concept that the person getting the test drug

7 doesn't know if they are getting areal drug or a placebo,

8 and the person -- so that person's blind, and the person

9 giving them the drug doesn't know if it'sthe real drug or if
10 it'sthe placebo so that every effect occurring is solely

11 representative of the drug and not to the expectations of the
12 peopleinvolved -- you know, I'm getting the good ones, so
13 I'm going to feel better. Soif it'sjust asugar pill, it's

14 not going to do anything.

15 When | asked him what a double blind study was -- I'm
16 not saying everyone in the world should know what it is, but
17 if you've gone to school and studied science and you're

18 getting your master's, you should know.

19 Hereis what he said:
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20 QUESTION: Areyou familiar with -- |
21 think you said you were -- with a

22 double-blind study?

23 He goes --
24 ANSWER: Correct. That'sagain where
25 the examiner does not realize that they are

26 being tested.
27 That is not adouble-blind study. A double-blind
28 study iswhen neither person knows what -- what the results

JESSICA BARRY LEE, CSR 5428
5068

1 are supposed -- what the sample is supposed to be. It's not
2 when you don't know that you are being tested. It'sweird.
3 Now, the other is arefereed journal. We talked

4 about arefereed journal in the questions, why arefereed

5 journal is so important.

6 I'll tell you why. Y ou have publications like the

7 Journal of Forensic Sciences. Now, who is going to be

8 publishing in that? Forensic scientists. "Forensic" means

9 crime. Crime scientists. These are people hired by crime
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10 labs.

11 | guarantee you that when I'm home, | don't have a
12 crimelabin my garage. | guarantee you that the public
13 defender's office doesn't have a crime lab.

14 Y ou know who has them are police agencies, law

15 enforcement. These are the people who use them again and
16 again. The people working for those labs are people like
17 Mr. Myers. When they talk to each other, they are not

18 objective scientists doing basic research. They are people
19 who have alittle niche that they are promoting. Whereas
20 basic science, abasic refereed journal, reading from the
21 dictionary, from the medical dictionary, "is a professional
22 or literary journal in which the articles or papers are

23 selected for publication by a panel of referees who are

24 expertsinthefield. They read and evaluate each of the
25 articles committed for publication.

26 And if you go on and start looking at the concept,

27 it'sthat people are going to rely upon the science in these
28 journals so that they have to be objective articles, they
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5069

filex///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (255 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

1 have to be well written, the research in it has to be good,

2 so that when people read it and rely upon it, when you read
3 something in area scientific journal, whether it's an

4 engineering journal or abiology journal, that'sreally -- if

5 you read Lancet, the British medical magazine, or the New
6 England Journal of Medicine, these are real studies and you
7 canrely onit.

8 When you're reading these secondary journals where

9 they are not refereed, you have more biasin them and it's
10 not analyzed for science. And that's the problem. When
11 Mr. Myersissaying, well, | read an article and in ajournal
12 and it said this database was good or this method was good,
13 isit arefereed journa? Becauseif you can't tell us

14 whether the articles are objective scientific articles or if

15 they arejust written by people like you -- with all due

16 respect, I'm not trying to cut him down by saying that -- if
17 you can't tell usthe difference, we don't know if these are
18 reliable.

19 And when | asked him what arefereed journal was, he
20 didn't know. Hereisthe question and answer:

21 Sir, what is arefereed scientific
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22 journa?

23 ANSWER: A refereed journal?

24 QUESTION: Yes.

25 ANSWER: | know what refereed labs

26 are.

27 WEell, that is not a good answer for somebody who is

28 supposed to be getting a master's degree in science. And
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1 it -- you know, just to lighten up the thought process,

2 because sometimes things go through my head, some guy on
3 TV -- like Dr. Scienceis akid show, and he says | have a

4 degreein science, and it'skind of like that. He'stalking

5 about very serious decisions here that you're making with a
6 guy who has got a degree in science but he doesn't know

7 science A, B, and C. And heisciting articles, et cetera,

8 that you can't rely on because he doesn't even know himself
9 if they'rereliable.

10 And without reading it to you, | just want to remind

11 you that he feels that reading those bands and adjusting the
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12 bands are not subjective at all.

13 | want to read you the questions and answer. You'll
14 remember that, if you look at your notes, he's claiming that
15 the adjustmentsin the RFLP are made at random.

16 Can | have exhibit 50, or have you given that to me?
17 THE CLERK: No.

18 MR. HOROWITZ: Okay. When you get a chance.
19 | forgot to ask the clerk to get me exhibit 50, which
20 isthe RFLP chart.

21 And so let me tell you about that chart. That chart

22 isavery, very perfect chart on the RFLP. The numbers go
23 together really well.

24 Do you remember that there was that match window when
25 I'm standing in front of Juror Number 7and 1 andam | in
26 lineor not and | have to be within 3.6 percent of the person
27 to match?

28 That -- when you look at the chart that Mr. Myers
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1 drew of the RFLP results, you know, when he put them up, they
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2 match realy well. 1 mean | think | did the math on every

3 one. Andyou'll have the chart in the jury room. | think

4 they match within 2 percent, not -- not 3.6. They were

5 redlly tight in there. And when you saw the bands up on the

6 wall, they matched really nicely, aso.

7 And the problem hereis that those are bands that are

8 totally based upon adjustments made by Mr. Sims and

9 Mr. Myers. Those numbers are totally based upon adjustments
10 between Mr. Simsand Mr. Myers. You have never seen and you
11 never will the original numbers. Y ou have never seen and you
12 never will see the origina pictures.

13 Thisisthe chart that is going to go into the jury

14 room with you. Basically, when you compare like Mr. Nadey's
15 8517 to therectal swabs sperm, 8528, those are the numbers

16 they came up with. Those are very close numbers. | mean

17 those are within probably 1 percent.

18 What I'm telling you is that all of these numbers on

19 thischart were all actually generated not by the computer;

20 they were generated by Mr. Sims and Mr. Myers moving those
21 bands around until the numbers and the bands were where they

22 wanted them.
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23 I'm telling you that the original numbers were

24 different from what's on here. And if you'll remember, he
25 said that | only adjust those bands where there's blatant
26 errors. That'salab standard, blatant errors. And all of

27 these were adjusted to make up for blatant errors.

28 What you're seeing hereis after the blatant errors

JESSICA BARRY LEE, CSR 5428
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1 arenot only taken out but they're adjusted to fit. They

2 then have come up with a chart that |ooks good.

3 Now, I'll get back to thisin some more detail |ater.
4 And let me just ask you a question and leave you at
5 this point with this:

6 On direct examination or any time before

7 cross-examination by me, did anybody tell that you these were
8 not the actual real numbers, that these were the adjusted
9 numbers?

10 | mean | can throw this around there, but thisis
11 evidence, so I'll treat it alittle better.

12 Thisisan after picture. Thisisnot the before
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13 picture. Thisisan after picture. And they show you --

14 Maybe I'll put it on the board.

15 Can you see the little circles around the bands?

16 All right. | mean, thisis one of these autorads as

17 they call it. Thisisthe RFLP. And what you've got in this
18 isyou've got the ladders that they call them the sizing

19 ladders. These are the onesthat are like aruler and they
20 know that thisis supposed to be -- I'll make up a number --
21 22,000. Thisissupposed to be 1,000. What we are talking
22 about isthe length of the little pieces of substance, of DNA
23 that make up these bands. So all the bandsthat are a

24 thousand go here, 2,000 go here, and that way they can sort
25 of have aknown. You know thisishow it's supposed to be.
26 The unknowns arein the -- these lanes.

27 And the unknowns, they go, okay, well, if | know that
28 thisis-- again, I'm making up numbers -- 10,000 and then

JESSICA BARRY LEE, CSR 5428
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1 11,000, well thisisjust alittle above 11,000. I'm going

2 to call this11,200. And then they go to their chart and
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3 they write down 11,200, you know, on the chart.

4 And let's say that that -- let's say that that is

5 Mr. Nadey's blood.

6 Then you go to thisone, and this is one of the semen

7 stains.

8 And you go, well, thisis 11,150. Well, that's close

9 enough. They match.

10 Okay. That'swhat he basically presented to you. He
11 basically said hereisthe picture | made. Hereis

12 Mr. Nadey, and you see how close Mr. Nadey matches up with
13 the sample from the semen. So that'samatch. And even
14 looking, the numbers worked really good.

15 The problem you've got is that there'salittie M

16 over here, theresan M over here, thereisan M over here,
17 thereisan M over here. There might be some more Mson this
18 because there's one, two, three, four, five, six, seven Mson
19 this. Every placethere's an M, there was a blatant error.
20 Now, sometimes the blatant error was that these

21 ladders, these kind of sizing ladders, the ones where you
22 know it's supposed to be, they are wrong. Sometimes the
23 blatant error is on the forensic samples, the samples that

24 might be Mr. Nadey or not Mr. Nadey. And sometimes you have
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25 multiple bandsin one lane, sometimes five or six, when
26 you're only supposed to have two.

27 The trouble is that you don't know, first of all, why
28 thissizing ladder isall messed up. | mean that isan

JESSICA BARRY LEE, CSR 5428
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1 absolutely clean sample. It'smadein apristine lab, comes
2 from amanufacturer. It's supposed to be perfect.

3 If your cleanest known pristine sample, not something
4 that's extracted from a human body and taken off jeansin
5 Sharon Smith'slab -- sometimes pristine from alaboratory, a
6 medical quality standard, if that doesn't come out right,

7 you've got to wonder why.

8 And, second of all, wouldn't it be nice to know what

9 the numbers were before you adjusted this ladder?

10 Because I'll tell you something. When you adjust the
11 numbers on thisladder -- | mean let'sjust redly be

12 extreme. If thisnumber hereis 5,000, then this band here
13 might be 6,000, the band that you don't know what it is. If

14 you manually adjust the 5,000, well, that's wrong. Y ou make
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15 it 10,000, well, then this band over here that you're trying

16 to figure out is no longer six; it's 12,000.

17 Now, that's an extreme example, but if you're going

18 to change your sizing ladder, then the numbers that come out
19 for your forensic unknowns also change.

20 So, if you recall, during the questioning about this

21 CODIS software, thisfellow did not know his own software.
22 Hedidn't know it three years ago, and he's been using it now
23 for six years. He still doesn't really know how it works.

24 But | have --

25 Asyou know, | was questioning him from the manual,
26 and | said, don't you have a program that will tell you what
27 the numbers are that will actually calculate the differences
28 between your forensic sample of -- of Mr. Nadey's blood and

JESSICA BARRY LEE, CSR 5428
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1 your evidence sample, that will tell you how close these
2 bands are?
3 Yeah, | think so. | don't know. When | was reading

4 the manual, you know, to get ready for court or something,
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5 because you made me bring the manual, | think | saw something
6 likethat.

7 Well, think about it. Wouldn't you have loved to

8 have him run the numbers, have the computer first of all

9 print out itsresults, first of al print out this picture

10 before things were adjusted so you would see where the

11 blatant errorswere. That's number one.

12 Number two, what were the origina numbers?

13 | mean we know what the numbers are after you changed
14 them. But just humor usasajury.

15 What were the numbers that the computer came up with?
16 Were they still within 3.6 percent, or were there

17 numbers where there was not a match?

18 Because remember there is one not amatch. Mr. Nadey
19 istotally excluded, no matter how many other things match,
20 and when you're making seven adjustments, that'salot. When
21 you have alane with evidence in it and you have four bands
22 and he has to choose and say, well, | think these two bands

23 arepartial digest bands, problems with the testing

24 procedure, but these two bands are the real bands, that's a

25 judgment call. When he changes the numbers, it's a judgment
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26 call, and when it changes the picture, it's ajudgment call.
27 He had the capability computer wise with his software
28 to, number one, print out the original picture and print out

JESSICA BARRY LEE, CSR 5428
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1 the original numbers and print out the original relationship

2 between the blood of Mr. Nadey and the evidence samples.

3 He had the ability to do that and then to say hereis

4 the adjustments we made and here is what we came up. But he
5 hid that from you in two ways. Oneis he destroyed the

6 original pictures without printing it out because he adjusted

7 itand it waslost.

8 Number two, he destroyed the original numbers because
9 he altered them without printing them out again.

10 And, thirdly, he sat in the chair and gave you his

11 results without ever letting you know that what you were

12 seeing on the wall and what you were seeing on that chart

13 were the adjusted results following the correction of what

14 they termed blatant errors.

15 Now, I'm asking you to totally disregard the RFLP
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16 results because, first of al, you have the PCR results that

17 you canlook at. But you have not seen the RFLP results.

18 You have not seen them at all. Y ou have seen the altered

19 results. And | think I've demonstrated to you just how

20 biassed thislab and Mr. Myersis and how they hid from you
21 thetrue evidence of the RFLP results; and to rely upon

22 dtered evidence when that alteration particularly was not

23 disclosed to you except by my cross-examination would be
24 wrong in a case like this because you would be substituting
25 your judgment for Mr. Myers judgment. It would come down to
26 him just saying "believe me," because that's all he is doing
27 when he's destroyed the actual evidence and can't even tell
28 you the condition it wasin.

JESSICA BARRY LEE, CSR 5428
5077

1 But I'll even give you more than what |'ve given you
2 on this because what 1'm going to do now is, first of all,

3 point out some of the differences in techniques that

4 Mr. Myers' lab uses that could have contributed to the

5 problemswith those ladder gels, why the ladder gels always
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6 had errors.

7 Number two, I'm going to point out to you in hisown

8 testimony where the process of extracting and handling this
9 DNA caused him to have such horrendous results that he

10 couldn't present them to you, that they had to be adjusted

11 and thrown away. And, based upon those two things, | think
12 you'll have an understanding that he could not present to you
13 theoriginal results.

14 And then | want to remind you that first he did a

15 sample 4-B and ran the RFLP and totally rejected that himself
16 and got rid of it, and then he ran a second set of RFLPs,

17 which isthe ones which are still adjusted, and those are the
18 ones he presented. And I'll even show you that the results
19 inthe one he threw away were just the same as the ones he
20 kept except that the ones he kept he then adjusted and

21 cleaned up in the way that I've discussed. Soredlly, in al

22 fairness, thereisno reliability to the RFLP.

23 On the PCR, | have complaints about it, and it's

24 complex, but it ismore analysis. And there's something to
25 work within the PCR, but we'll get to that.

26 Let me talk about some of the things that hislab did

27 that isdifferent from the FBI method which could have
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28 affected these results.

JESSICA BARRY LEE, CSR 5428
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1 He doesn't know. Remember they are using FBI

2 software, CODIS software, to evaluate these RFLP gels. They
3 areusing alarger gel than the FBI uses. And he talks about
4 one problem being that the gels curve. Now, he thinks that
5 the wider the gel is, the more the ladders curve.

6 | think of a piece of spaghetti, and if you take a

7 piece of spaghetti and you just push it in alittle bit it

8 curves. And my friend Charlie at Colombo's buysthisreally
9 long spaghetti through somebody there. It'slike thistall

10 from the ground, and obvioudly if you just push that alittle
11 bit, it will just move that the same quarter of an inch, it

12 bows out more. Thelonger something is, even if you just
13 move the ends a quarter inch closer, it bows out more.

14 That'sjust a basic understanding of things.

15 And | think using that longer gel isinteresting

16 because when you have computer software, that softwareis

17 meant to run with certain mechanical hardware. And when you
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18 adjust the physical components, you assume that the software
19 can keep up with your adjustments. And maybeit can. But
20 maybeit can't.

21 And he never checked, according to his own testimony,
22 with the FBI or anybody else whether any of the adjustments
23 that they made to the CODI S software in any way -- | mean to
24 the hardware or to the gels that they used in any way affects
25 the functioning of the software.

26 What are the parameters of the software?

27 He uses more wash than the FBI, meaning he adds more
28 chemicalsto his samples when hetried to clean up for DNA

JESSICA BARRY LEE, CSR 5428
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1 testing. Hislab doestwo. The FBI doesone. And actually
2 during thistesting, he did five washes sometimes. Thisis

3 adding more chemicalsto the DNA pool. And what it does, |
4 can't tell you. For onething, it's not in the evidence.

5 And the third thing -- and, aso, | don't know -- but

6 the point is heis doing something different and he is not

7 checking. Heisnot aPh.D. He doesn't have a master's.
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8 Particularly at this point heisleaving out the ethidium

9 bromide, which he said is a chemical additive that lets you

10 under black light look at the DNA bands better with the naked
11 eye. Why heleavesthat and doesn't want to be ableto

12 visualy light the bandsin that way, | don't know. The

13 point is he is doing these things without checking.

14 But these are just all theories. | don't really know

15 what he is doing so badly on the ladder bands, which should
16 be the perfect bands. | don't know why. Maybe you'll figure
17 it out given what you've heard and also your experiences that
18 you folks have in your careers.

19 Let me talk about his extraction process, the process

20 by which he got the samples for both.

21 I'm going to focus on the rectal because that's

22 redlly the key to this case in a sense that -- for a sodomy,

23 finding the DNA or not of Mr. Nadey.

24 Now, what | said to you --

25 And, by the way, with the vulva, you can -- I'll get

26 tothat, too. I'm not putting away the vulvaor the jeans,

27 but I'm focussing on the key to this case.

28 Because let me tell you how important thisis. |If
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1 you find areasonable doubt or if you find that Mr. Nadey did
2 not sodomize Terena Fermenick, then you can't convict him of
3 the felony murder of sodomy murder. So it isvery important.
4 And you remember that my theory that I'm presenting

5 to you isthat contamination with blood, just the slightest

6 bit of blood into that rectal sample, is going to show up

7 bright as day, whereas contamination with sperm, because

8 there'sless sperm, is going to show up very little.

9 And then | finally had the theory that thereis no

10 sperm at all based on Dr. Herrmann, but there is a piece of

11 skin of somebody showing up in her rectum, and that piece of
12 skinisnot Mr. Nadey. It'ssomebody else. And it's not

13 Ms. Fermenick.

14 I'll bereally specific when we get toit. I'm just

15 kind of road mapping for you. It will all come together. |

16 promise you that.

17 Let metalk about 4-A and 4-B.

18 I'm going to take this down.
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19 (Brief pause.)

20 Let mefold thisup nicely so you get it in the jury

21 room in one piece.

22 4-A and 4-B are numbers given to these swabs, the

23 rectal swabs by Sharon Smith. And let me remind you how that
24 happened.

25 | remember. Sheisin her lab on the 25th, and what

26 she doesis she's -- she opens Donald Fermenick's blood at

27 7:30. At 8:10, shelooks at avagina dlide that she had

28 ditting around overnight. Then she opens up al of the

JESSICA BARRY LEE, CSR 5428
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1 evidence samples, takes them out, and starts |abeling them.
2 And then she starts testing Mr. Nadey's blood. Then she

3 tests Terena Fermenick's blood. Then the next morning she
4 closes everything up and shipsit to Sergeant Taranto.

5 And | hope | remember to tell you something about

6 those envelopes. Let me quickly throw this out off the

7 topic.

8 With the jeans, | don't understand. Because if you
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9 look at the evidence envelopes that will come to the jury

10 room, it tells you when the samples are arriving in her lab.
11 It'sawayslike 1-22-96.

12 But when you look at the jean samples, the same

13 envelope | think says April 16th. And that didn't make sense
14 to me because she said she tested them January 30th.

15 So thisisjust like | wasin my doctor's office this

16 morning, and | was looking through -- it just came to me.
17 This could be totally nonsense, so please check that out. It
18 didn't make sense to me, and you'll see the evidence

19 envelope.

20 Getting back to 4-A, 4-B, and so on.

21 So, anyway, she now labels al of these swabs and

22 closesthem up on the 26th. Taranto takes them and brings
23 them to Mr. Myers.

24 So Mr. Myers now opens up the test tube, and he pulls
25 out the swabs. And the first one he decides to test or work
26 with, you think it would be 4-A because A comes before B.
27 But that isnot the way it worked. He picked 4-B.

28 And if you remember the day he drew the diagram and
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1 the extractions and the centrifuge clogging and all that,

2 first he worked with 4-B, and then he went and worked with
3 4-A. Andtheway it worked, here is the thumbnalil of it.

4 The guy takes 4-B, and hetestsit for PCR, and hetestsit

5 using the RFLP. Then asthis PCR is percolating, heis

6 looking at his RFLP results. And he goes, these are

7 terrible. I'm throwing them in the garbage. And 4-B is

8 still out there for the PCR, but he -- it's so bad he won't

9 useit for RFLP.

10 Then he takes the 4-A rectal swab and he does the

11 same process. He gets all the same mistakes that he had with
12 the other one. Herunsthe 4-A on PCR, and it's so bad he

13 throws all the results out.

14 But he uses those 4-A results for his RFLP, which are
15 the onesthat had all the blatant errors that had to be

16 adjusted, et cetera. So what heisdoingisin PCR heis

17 throwing out 4-A and using 4-B. And in RFLP, he'sthrowing
18 out 4-B and using 4-A. So in each test you have a discard

19 which wasn't good enough for the other test and --

20 Let metalk in more detail about, you know, just how
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21 that occurred.

22 Sort of going through -- let me go through his bench

23 notes. What I'm going to do, I've got his testimony here.

24 Butincasel forget, I'm going to have my book here and look
25 init because | want to be accurate.

26 I'm not going to go into this, but | want you to bear

27 inmind, rather than have me do it, that all the

28 contamination instances this guy had in the few years --

JESSICA BARRY LEE, CSR 5428
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1 Remember he's only doing this three years with DNA

2 and he already had four instances of contamination.

3 Remember, contamination to him is not alittle mistake.

4 Turning those trays blue with -- because the wrong water was
5 used was not contamination. He defined contamination as

6 getting DNA that shouldn't be in a sample into the sample.

7 Now, these charts aren't going up with you to the

8 jury room because just remember that in each case, sample

9 handling was the mistake that he made. That was how he had

10 to improve himself. And remember in this case there was not
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11 only the traysturning blue. There was actually an instance
12 of contamination where he slopped DNA from one well to
13 another well. And it's because, again, he was handling

14 thingswrong. He said, well, yeah, all the DNA -- dl the
15 different samples or one tray and the little -- and even when
16 you hold it and shake it, the cover pops up, that things

17 spilled. But he didn't think it mattered. It was minor. It

18 didn't affect my results. That's hisjudgment. So that's my
19 contamination speech. | saved us about 15 minutes with that.
20 | know you'll remember it.

21 Okay. Let'sactualy look at the bench notes. The

22 first thing he did was he took that rectal swab, 4-B, cut a
23 pieceof it, you know, liquified it, and then he made a

24 dide. And he saw about five to ten sperm.

25 Now, he then takes -- he also |ooks at the vulva swab
26 and looks at the sperm. But | want to simplify it, not get
27 into the vulva swabs at the same time.

28 Okay. Now hetellsyou that five to ten spermis

JESSICA BARRY LEE, CSR 5428
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1 border line asto what he can test.

2 Now, heis not testing what's on that slide. Heis

3 going to take another sample from the same test tube and use
4 that for the DNA testing. But heisnot using the full

5 contents of the test tube, either.

6 Remember what heis doing is taking atest tube with

7 water, cutting a piece of the swab, dropping it in the test

8 tube. First hetakesalittle bit of it off and looks under

9 amicroscope, and then he equally takes alittle bit off and

10 putsitisinhis DNA testing kit.

11 So heisusing little bits of that test tube of

12 liquid for al histests, and heisonly seeing on the slide

13 fiveto ten sperm.

14 And | say to him, isfiveto ten still enough to test

15 using the PCR method? Isthat right?

16 He goes that's correct.

17 | go even five you could do?

18 And then he says, well, only if thereis a small

19 proportion of the total sample. It really would take

20 something more like a hundred sperm to run any of the tests

21 that werunin PCR.
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22 So what he's saying, if he seesfive sperm in adot,

23 that's great. If he seesfive spermin, you know, three

24 drops, not so great.

25 And heisnot actually clarifying for you on the

26 stand at al just how much liquid he actually used in the PCR
27 test compared to what's on that slide. But he's essentially

28 conceding by the questions and answers that he is pretty

JESSICA BARRY LEE, CSR 5428
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1 closeright thereto alimit.

2 Okay. Then he has big problems processing his

3 sample. Remember, he's got to basically take that sample and
4 use chemicals which are supposed to blow up the blood cells.
5 If Mr. Nadey's blood contaminated the sample, thiswash is

6 supposed to take care of that because it's supposed to blow

7 up the blood cells and disintegrate them. If thereisany

8 skin from anybody, it's supposed to eat that skin away.

9 But sperm is tough, and the sperm is heavier, and it

10 doesn't get eaten up by his chemicals.

11 Now, the FBI does this washing process once. Hislab
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12 doesit twice. But he can't clean thisthing up, and he does
13 it five times, five washesto try to clean this sample up.

14 And you know what?

15 He still can't do it. He ends up with -- still he

16 callsit awheat-colored sample, a brown-colored sample. He
17 can't just extract the sperm with these chemicals.

18 And he's got another problem. Thisisreadly

19 critical. He's got two test tubes, and he's got the fecal

20 materia floating to the bottom. And in that fecal material
21 ismost of the sperm that he wants to test. And the lighter
22 stuff, meaning the skin cells, the blood cells, are floating
23 tothetop. Hetriesto suspend everything and makes a

24 solution so it's all mixed evenly. He can't doit. And what
25 happensisinstead of really mixing it up good and getting a
26 representative sample with alot of sperminit, assuming
27 that thereisany init at the bottom, he just takes from the
28 top.

JESSICA BARRY LEE, CSR 5428
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1 Thisisnot in hislab manual. And what heis
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2 doing -- and you can think about the logic -- if all the

3 sperm and the fecal material are going to the bottom and all
4 the lighter things float to the top, like the skin cells and

5 any blood contamination, if there was any, then when you take
6 your little pipet or whatever you use to remove and you take
7 it just from the top, you're essentially doing an extraction.
8 You're extracting the skin and the blood cells and leaving

9 the sperm cells. And thisisat the stage where heis

10 supposed to be doing just the opposite.

11 And he goes, but because the pellet from the fecal

12 material was so large and | could not get it into solution --
13 sothat isin that pellet would also be where the mgjority of
14 the sperm would be -- and it was so difficult and | was not
15 ableto get that all into solution, so | merely got the top

16 portion of it into solution and looked at a slide based upon
17 only the top portion of the pellet.

18 So he's got a solution where all the top portion of

19 that pellet is mixed in with the liquid. What he is getting,
20 therefore, is amixture with an awful lot of blood and skin
21 cdlls, too much.

22 And, again, when I'm saying "blood,” I'm not

23 presuming that there's blood contamination. |I'm using blood,
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24 skin. Thereisgoing to be other thingsin there. You

25 decidewhat isin there. And heis getting some sperm, but
26 heisnot getting the right proportions. And that's a

27 problem because at this point he is assuming that he's got
28 al sperm. In other words, when he tells you thisis the

JESSICA BARRY LEE, CSR 5428
5087

1 sperm fraction, thisiswhat we call 4-BS, or 5-BS, when he
2 sayssomethingisan S, heistelling you it'sal sperm.

3 When he'stelling you it's 5-BE or 4-BE -- the E means

4 epithelia skin -- heistelling you that's al skin.

5 He doesn't know. Heisassuming that because of the
6 extraction process where you use the chemical washes that
7 everything is going right so that now all he'stesting isthe
8 sperm. Therefore, he reports al of hisresults asif this

9 isthe sperm.

10 Now, if he didn't do agood job, like he didn't in

11 thisextraction, what -- in what heis calling the sperm,

12 there may be sperm, but there could aso be blood instead.

13 And heisgoing blood and skin, and heis going to call them

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (282 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

14 all sperm.

15 Now, | can tell you that I'm absolutely right in

16 saying that he mixed non-sperm into his sperm samples.

17 And, you know, how | can say it's absolutely right?

18 Because when we finally put the boards up -- either

19 I'll tell you or you'll remind me or you'd look in the jury

20 room -- you are going to see in what is the sperm fraction

21 numbersthat can only be Terena Fermenick's. You are going
22 to see numbersin his -- what he calls the sperm that can

23 only be Terena's numbers.

24 Therefore, there had to be mixing of skin cells, and

25 when you have mixing of skin, you have mixing of blood cells,
26 dl thelighter cells.

27 So I'm right about that. He did not do a complete

28 extraction. So when that board goes up -- | hope | remember

JESSICA BARRY LEE, CSR 5428
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1 totell you. If not, you'll seeit clear as day yourself,
2 and it'sthere.

3 Okay?
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4 Now, the importance of that is that once you get --

5 Y ou remember | talked about the proportions of DNA

6 and how little blood it takes to contaminate and how the

7 blood isthe cleaner sample?

8 If you redlly are getting blood into the sperm

9 sample, then you cannot be sure whether any of those findings
10 for sperm are Mr. Nadey's sperm, Mr. Nadey's blood, or even,
11 worst case for me, Mr. Nadey's sperm from one place that was
12 contaminated in the other.

13 But you don't know what'swhat. You really don't

14 know what's what because he didn't do good extraction.

15 What | can tell you and what | will show you is that

16 when you look at some of the unreported results of Mr. Myers
17 intherecta results, in the PCR, in the skin sample, there

18 isan dlele. Thereisamarker that does not belong to

19 Mr. Nadey, does not belong to Terena Fermenick. Thereis
20 evidence in the skin portion of that rectal swab that is

21 nobody who I can say who itis. | meanit's certainly not

22 Mr. Nadey, and that should raise and | hope it raises some

23 serious discussion asto whether it's really clear that

24 Mr. Nadey's penis was in this person's rectum or not.

file:///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (284 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

25 Becausethat isavery, very critical issue here.

26 Y ou know, let me put up the PCR results. 1'm going

27 to put up my adjusted results because my adjusted results

28 show what his original ones were, and they also show the ones

JESSICA BARRY LEE, CSR 5428
5089

1 that werein his book, in his bench notes but which he didn't
2 report to you. So by putting up my chart, you are going to
3 get both. And when you go in the jury room -- unfortunately,
4 for me, | guess --

5 Did | mark it?

6 No, | marked mine. Mineisin evidence, so you are

7 going to get both my adjusted chart with all the handwriting
8 onit and you're aso going to get hisorigina chart. But

9 the one that I'm going to put up now, the nice clean

10 beautiful chart, you don't get thisin the jury room. And,
11 again, I'll put this up so people can seeit.

12 Okay. Let me start by saying that | do not pretend

13 hereto have all the answers. 1I'm not saying that what | am

14 seeing isthe only way to do things. But what | am saying is
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15 that what I'm going to present to you makes sense. It'sa

16 fair reading of this, and | may beright. Andyou'vegot a
17 lot of smart people on thisjury, and al I'll say isthat

18 everything I'm about to say needs to be seriously addressed
19 and dealt with. You've heard Mr. Myers' point of view. Let
20 me show you mine.

21 Let'sjust start with one of the markers. Let'sjust

22 work with D1S80, the first marker.

23 Okay. Everybody seeit there?

24 What I'm going to work with is I'm going to work with
25 this, and I'm going to look at Terena's numbers, and I'm

26 going to see where it shows up down theline. I'll mark this
27 big one, too. Thisismore so | want everyone to see what |
28 circled on thelittle board is this, 18,25. That's what

JESSICA BARRY LEE, CSR 5428
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1 Terenahas. She has one 18 marker and she has one 25 marker.
2 Remember the top three lines, they are from blood,
3 and they are clean, and they are doneright. Thereisno

4 problem.
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5 Okay?
6 These numbers are correct, 18,24.
7 And, asyou can see, thereis no Mr. Unknown in

8 there. Thereisonly two numbers per box.

9 Now, remember | told you when you look at the rectal
10 sperm, you are going to see Terena's numbers. And it

11 shouldn't be there because she doesn't have sperm.

12 First of all, as -- let me stop for a second.

13 Note -- that a'ways happens.

14 Note: If multiple findings, major ison top and

15 minor or trace on the bottom.

16 In other words, if Mr. Myers reported more than one

17 number, more than two numbers, whatever he called the major
18 number | put on top, and then the number he called the minor
19 number | put on the bottom.

20 But then | put "findings not reported by Mr. Myers

21 areinboldtype." | made them darker.

22 So when you see things that are darker, like this

23 number, the 18,18 or the 18,25, or the 18 and the 25, or the
24 18 trace --

25 Everybody following me?

26 -- or the 18,18 at the bottom.
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27 The 18,18 at the bottom, that is my own. | made that

28 up from -- from logic.

JESSICA BARRY LEE, CSR 5428
5091

1 But all the other numbers that arein bold, he left

2 them out of hischart. Y ou won't see them on his chart.
3 But these are ones where | found them in his notes.
4 And he had his various reasons for not reporting

5 them. Y ou know, sometimes he would say, well, that's a cross
6 hybridization.

7 | go what else could it be?

8 Well, particularly another person.

9 Well, that's my theory of the caseiswhat he's

10 essentially saying.

11 Okay. Cool. If that's your theory, let me put them
12 on the chart and see what the jury thinks.

13 Terenaisan 18,25. Mr. Nadey isa 24,24.

14 Very different numbers; right?

15 Donald Fermenick isan 18,18.

16 So here is how thisworks. Whenever you go down here
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17 and you see an 18, you don't know if the 18 came from Terena
18 or if it came from Donald. It could have come from either of
19 them. And, truthfully, just to makeit alittle more

20 complicated, it could have come from someone else who just
21 happensto have an 18. But it doesn't come from Mr. Nadey
22 because the only numbers he has, meaning Mr. Nadey, is 24,24.
23 Now, the second number isa25. If you seea?25

24 there --

25 Thereisno 25sin Mr. Nadey's. Thereisno 25sin

26 Donald F's. And -- but thereisa25in Terends.

27 So if you see an 18 and a 25, what does that tell

28 you?

JESSICA BARRY LEE, CSR 5428
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1 Well, it tells you that most likely Terenaisthere

2 because you've got her 18 and a 25.

3 So let'slook down here. And if you go to 4-B rectal
4 sperm --

5 Does everybody see 4-B rectal sperm?

6 Okay. Whereit says 4-B rectal sperm, you see a
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7 24,24. Now, that would match Mr. Nadey because heisa

8 24,24. And you remember my argument. | don't want to make
9 thisrepeatedly. | want you to keep thisin mind, though.

10 I'm not arguing that that is not his sperm, that that is

11 contamination, that that's blood from Sharon Smith's [ab and
12 the basis of my argument is going to be that his numbers

13 always come across just as loud and clear as his blood

14 numbers when given the trouble that they had with the

15 extraction process, which | haven't even gotten into yet. It
16 couldn't have been that good a number. If there was any real
17 sperm there, his numbers have to be shaky on it because he
18 had such trouble getting it.

19 But, anyway, remember | told you | was going to

20 explainto you and -- thisisthe only reason that | was up

21 here now -- that definitely | can show you in the sperm

22 samples that there's contamination with cells that are not

23 sperm.

24 He didn't report this, but | got him to look through

25 hisnotes. And what he left out of his notes -- it was on

26 hischarts. In other words, when they read the dots and they

27 wrote on the chart what numbers they found, this was on the
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28 chart.
JESSICA BARRY LEE, CSR 5428
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1 But when it came time to transfer what was on the

2 chart to hisboard, he left it out. And what he left out in

3 therectal sperm wasan 18,25. And if you go, say, what does
4 that match? 18,25 matches only Terena Fermenick. And that's
5 why | say | can absolutely show you, absolutely demonstrate
6 to you that he did not get those samples really separated.

7 And, truthfully, this result is reported by him asa

8 rectal sperm result. He doesn't call it her skin. Hecalls

9 it rectal sperm because onceit'sin that sperm fraction, as

10 they call it, he -- everything isto him sperm. It'sonly by

11 our logic that we know, hey, guy, | know you liketo call it
12 sperm. Actualy, | know you'd like to leave it off your

13 chart. But we caught you. Wegot it. Youdidn'tdo a

14 complete separation of those samples. Thereisevidenceto
15 that right there.

16 I'm going to go back. 1'm going to go through the

17 extraction processin two ways now. | want to go through
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18 some more of the problems that he had in these extractions,
19 particularly with respect to RFLP and to why he rejected the
20 first sample for RFLP, the 4-B, thinking that it was such a

21 bad sample, and yet 4-B iswhat you're looking at on that

22 board. That'swhat he reported to you.

23 And then | want to compare his RFLP results with 4-A,
24 which he used, compare it to 4-B, which he threw out to show
25 you that both are just as bad. At that point, then, you'll

26 see how bad his processing is and how the RFLP results got so
27 screwed up.

28 And then I'm going to wrap it up by going up to that

JESSICA BARRY LEE, CSR 5428
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1 board and talking to you about the jeans and the rectal and

2 everything else. And I'm not going to have all the answers
3 that | want in this case, but I'm going to be very strong in

4 showing you what | think you need to discuss seriously that
5 the 4-B spermisjust blood contamination, that thereis no

6 sperm and -- and that the only thing you can rely on perhaps

7 isthat there was somebody else's skin found in her rectum.
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8 But I'll get to that. Let's put that aside.

9 | feel if | do it thisway, we'll have enough common

10 language that at least what I'm saying will make sense, so

11 you can either accept it or rgject it based on how I'm

12 presenting it.

13 All right. So | talked -- I've stopped at the point

14 where heistrying to extract different sperm epithelia

15 samples. And you know he has problems with the centrifuge
16 clogging. Hereisthe next thing that happens.

17 He starts to redlize that he's got some problems with

18 these samples, the 4-B sperm and the 4-B regular. But he's
19 just going to take a shot anyway. | say now eventually you
20 go to the sample purified to a point where you felt both the
21 4B, whichisthe skin, and the 4B-S, sperm, were sufficiently
22 cleaned up, so to speak, so that you can run sometests; is

23 that right?

24 He goes, well, they are as clean as | was going to

25 try and get them on the first pass. | did note in my notes

26 that the 4B-S, the sperm fraction, had a wheat coloration and
27 4B-E hasalight to medium brown coloration which I'm noting

28 that in my notes to register in my head and be prepared in
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1 casethisis co-extracted matter -- this co-extracted matter

2 should affect the results because the extracts should be

3 clear. Soheisgoing -- he knows that he is not okay, but

4 heisgoingto try it anyway.

5 And then he runs the 4B sperm and the 4B epithelial

6 results. And what he comes up with isthe 4B epithelial

7 results are in hismind inconclusive.

8 I've got them on the chart reported out there.

9 Y ou see where it says 4B rectal skin and almost

10 everythingisbold? Y ou know, it's three lines down on the
11 chart. Seewhereit says4B rectal skin? Almost everything
12 isin black bold because 4B skin was so bad he couldn't get
13 resultsfrom it on the PCR. 4B, when hedid it on the RFLP,
14 was atotal dump in the garbage.

15 So the only results he really reported to you were

16 the 4B rectal sperm results. Those are the only ones where
17 he thought he got anything.

18 So that is part of my argument, too, if you think

19 about it, that he's got such bad samplesthat he is rgjecting
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20 al of 4A for the PCR, heisrejecting half of 4B of the 4B

21 sample. The whole epithelium section, heisregjecting it.

22 And then magically in the 4B sperm, even though you know that
23 there's hardly any sperm there, even though you know that

24 that extraction process really favored blood and skin over

25 sperm when it should have been the other way, al of a

26 sudden, magically, in the sperm thing Mr. Nadey shows up as
27 brightly as on the blood sample.

28 And what he doesn't report to you in the 4B sperm is

JESSICA BARRY LEE, CSR 5428
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1 what | think the real sperm results are, because if you are

2 accepting the argument that he extracted very little sperm

3 and alot of blood and skin cells, then you still want to

4 say, well, where are the sperm results. There must have been
5 some. Hey, Horowitz, if you'reright, and the blood is

6 contaminated and since there is so much more blood than the
7 little bits of sperm DNA and you're saying that Mr. Nadey's
8 sperm isnot there but his blood is showing through clear as

9 blood, then where isthe sperm? |s there some sperm there?
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10 WEell, he didn't put it on his chart, but by

11 questioning him based upon his own notes, what we did find --
12 Again, 4B rectal sperm, that's the second column.

13 Okay?

14 Y ou found Terena, the 18,25. Y ou know that's hers.

15 But you've got also two traces of the 1.3.

16 Everybody see the two traces of the 1.3 under the DNA
17 heading moving to the right?

18 Now, we haven't looked at DNA. Remember thisisthe
19 sametest repeated twice. Thisistheold version, and then
20 there'sthe newer version.

21 Now, if you look at -- let'slook at the newer

22 version. It doesn't really matter.

23 DQAL, everybody see that Mr. Nadey isa 1.1, 1.2?

24 That'swhat hisblood is. And they find the 1.1, 1.2 there.

25 Again, I'm saying that's blood.

26 Okay?

27 Terena Fermenick isa 2, commaand then sheisa

28 4.2/4.3. Sheisone of those 2,4 groups.

JESSICA BARRY LEE, CSR 5428
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1 Okay. Let'slook down. Hereis-- Mr. Nadey is 1.3.

2 Now look at Terena. Does she have any 1.3s?
3 No.
4 Does Donald Fermenick have any 1.3?

5 No. Heisal.2,4.1.

6 So this 1.3 matches nobody.

7 Now, Mr. Myersis arguing that there is no extra

8 person and that that number isjust an aberration in the

9 testing apparatus, the way that things sometime work. Okay.
10 That is his opinion.

11 But | want to point out that this 1.3 shows up in the

12 rectal skin sample. It shows up in the vulva sperm sample.
13 It shows up in the vulva skin sample. It showsup alot.

14 Now, if this 1.3 was the only totally unrelated

15 finding on this whole chart, he might have a good argument
16 that it'sjust cross hybridization. But that is not the

17 case.

18 Let'slook at some of these other results. And let's

19 look at the things that he doesn't get aresult on, like the

20 GYPA.
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21 See that?

22 The GYPA or GYPA, on that one, there is not too many
23 choices. | think he said you're either an A or aB.

24 WEell, there's trace results that he didn't report to

25 you in the vulva sperm with an A. That could be atrace of
26 Donald Fermenick. It could bejust TerenasA. We don't

27 know. We don't know.

28 But it'snot Mr. Nadey. Mr. Nadey'saB,B.

JESSICA BARRY LEE, CSR 5428
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1 Same thing with the LDLR. Mr. Nadey isaB,B.

2 But there'satrace again of an A, and that A could

3 match Terena, could match Donald, or could match someone

4 ese

5 So there's other results in there that don't seem to

6 match properly.

7 But what's most interesting, | think, on this chart

8 isthat this chart with all of these stray things that may --

9 that don't match Mr. Nadey and may match Donald and Terena or

10 don't match at al, it's most interesting that thisis not
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11 the only evidencein this case, that there are real markers

12 of someone elsein this case.

13 The first evidence of this came from these STR

14 results which Mr. Myers and his lab came up with. And

15 Mr. Anderson did agood job presenting these results to you
16 in hiscasein chief to take the sting out of it, but it

17 shouldn't take the sting out of it because when you have to
18 decide whether the 1.3 is an aberration and whether the A
19 traceisjust Terenaor Donald or what, you know, these

20 things--

21 And it depends upon logic. And one of the decisions
22 that you need to make is whether or not thereis DNA in this
23 case unrelated to Donald, unrelated to Terena, and unrelated
24 to Mr. Nadey. That's what you have to decide.

25 If you think that there really is somebody else's DNA
26 here, then when you interpret the results on the PCR chart,
27 you've got to start saying, well, I know that there's

28 somebody else here. Whereisit showing up?

JESSICA BARRY LEE, CSR 5428
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1 And there are some factsin this case that are not

2 disputed whatsoever.

3 And what is not disputed is that on these STR tests,

4 looking at the vulva sperm, there are one, two, three results
5 that cannot be anyone in this case that you know and at the
6 same time which are really results, not aberrations.

7 Now that's what they said in their testimony. That's

8 what Mr. Myers said.

9 And do you realize how important thisis?

10 Because thisisn't a sperm fraction. And you

11 remember how you keep saying that the sperm, if it'sreally
12 inthere, is not going to show up a hundred percent, that

13 there'sreally somebody else's sperm there, that thereis

14 going to be so little that it's going to barely show up?

15 WEell, when they concede that really is the sperm

16 numbers of someone other than Mr. Nadey, other than Donald,
17 and not related, you know, DNA wise to Terena, when they
18 admit that that person'sin the sperm, look. He doesn't show
19 upinevery one. He shows up in three of the seven, whichis
20 exactly what I've been telling you would happen with real
21 sperm.

22 Let'slook how they logic it out.
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23 Onthistest -- I'll just call it the first column --
24 I'm sorry. Let me get asmall blowup of this.
25 |s that good, the small blowups?

26 Okay. Let me get that.
27 Okay. Going to the first column, D3S1358, Mr. Nadey
28 isal6,16.

JESSICA BARRY LEE, CSR 5428
5100

1 And let'sjust glance acrossthetop. Thereisall
2 Mr. Nadey's numbersthere. Theseareall from blood. The

3 top columnisall from blood.

4 And as| predicted, because there's contamination in
5 thiscase --

6 | say that's my theory. Okay. They disagree.

7 My theory is because there's contamination, his

8 resultsin the vulva sperm show up clear as day, clear as day
9 just like the blood.

10 But when you look at the 17,30 --

11 Let's break that apart.

12 Okay. We know the 16,16, matches Mr. Nadey in the
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13 first column.

14 Now, let'slook at the 17,30. Now, the 17, we can't

15 match Mr. Nadey. We can't match Donald because heisa
16 14,15.

17 Now, the 17 could match Terena.

18 Right?

19 Sheisal’.

20 So we've got to put aside in our heads that the 17

21 may be Terena, even though it's vulva sperm, but it could be
22 somebody else, too. | mean sheis not the only person on
23 earth who has got a 17, so we know, you know, that's either
24 Terenaor someone other than Donald and other than Giles
25 Nadey.

26 Now, let'slook at the other number. The other

27 number isa 30.

28 Wejust look up at the chart. It's not Nadey.

JESSICA BARRY LEE, CSR 5428
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1 Right?

2 Nadey isa 16,16.
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3 It'snot Donald. Heisal5 -- 14,15.

4 And we know it's not Terena Fermenick because she

5 doesn't have any 30. In fact, nobody has got a 30.

6 So now hereiswhat we know. We know that this

7 person, whoever it is, isin there. We know someone elseis

8 inthere. And that'swhat Myers admitted.

9 Now, we know that this person who isin thereis

10 either a 30,30, and a 15 is coming from Terena, or could be
11 the 17,30. Wedon't really know. We know that one of these
12 guys has amarker of 30 for sure. That we know.

13 Whether they are both 30's and the 17 belongsto

14 Terenaor whether heisa 17,30, we don't know for sure. But
15 we do know that heisin thereright here. You've got

16 somebody else for sure.

17 Now, the same process occurred with the FGAs.

18 Now, this 21 was identified by Mr. Myers as not

19 matching anybody. Well, it doesn't match Mr. Nadey. We know
20 that. It doesn't match Terena. Donald does have a 21, but

21 what Mr. Myers did was he calculated that because it'sa 21
22 done, not a21,22, that thisisapure 21 type. In other

23 words, he can have written it 21 comma21. And that doesn't
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24 match Donad. And also because there's these other aberrant
25 findings, he concluded that thiswas a 21,21 type and also

26 didn't match. Infact, that is how he arrived at that.

27 He had Mr. Nadey pure at 20,22, and he felt that the

28 21 -- that is not really the only conclusion he could have

JESSICA BARRY LEE, CSR 5428
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1 reached, but one that's really unequivocal isthis one right

2 here.

3 Under the THO1, you've got afinding of 6/7. Now, 7

4 could match Terena. Sheisa7. Right? Terenaisa?.

5 That could be one of her 7s.

6 But the 6 matches nobody. Okay. The 6 matches

7 absolutely nobody.

8 Now, these are al minor findings. In other words,

9 the mgjor finding is Mr. Nadey, and again he's screaming out
10 like there's blood contamination in my theory. They

11 disagree. But the minor findings are clearly somebody who is
12 not Mr. Nadey and not Terena, not Donald.

13 This 11 can either be Terenaor it could be one of
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14 the other types. It could be an 11,11 for this Mr. Unknown,
15 also.

16 Anyway, that's how that works.

17 And so you know when you look at this that thereis

18 another person in the sample, in the vulva sample.

19 THE COURT: Mr. Horowitz, excuse me. Thiswould be a
20 good time for arecess.

21 Ladies and Gentlemen, we'll take a 15-minute recess
22 until ten after 11:00.

23 Remember the admonition | have heretofore given you.
24 (Recess.)

25 THE COURT: All right. Thisisthe case of People
26 versus Nadey.

27 L et the record show the defendant is present with

28 counsel and thejury is present in the jury box along with

JESSICA BARRY LEE, CSR 5428
5103

1 the dternates.
2 Go ahead, Mr. Horowitz.

3 MR. HOROWITZ: Thank you. Moving back to the RFLP.
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4 If you remember --

5 So I'm putting that aside. I'm going back to the

6 processing.

7 Y ou had a situation where you extracted that 4B, and
8 you know that you had the wrong colors and so on. But he ran
9 what was known as adigest gel. That's where he has now
10 added more chemicals and tried to cut the little pieces that
11 heisthen going to put on the gel and with electricity make
12 it move aong the gel and measureit. So he runsthis gel
13 that saysdid | cut things correctly, and now 4B, he says
14 yeah, it looks okay.

15 But then when he ran the actual tests on 4B, he said,
16 no, | didn't cut the bands correctly. The test didn't work.
17 Then he goes back to the other sample, the sample he
18 will eventually report, and he does the same process, puts
19 new chemicalsin, triesto cut it into pieces, and he runs

20 that digest gel. Now thistime heis more careful. He says
21 it looks exactly the same as the first one that didn't work.
22 It has the same problems or the same appearance, but I'm
23 going to take a chance hoping that it works. And that's how
24 he went ahead and ran the second set of tests.

25 Now, I'm feeling that you're getting this, so I'm
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26 moving more quickly than | would, and I'm trusting that --
27 you know, that you'll figure out anything I've left out. And
28 | know you will.

JESSICA BARRY LEE, CSR 5428
5104

1 But what | want to do now is compare the RFLP

2 problemsthat his notes report between the 4B-S, the first

3 onethat he did that he threw in the garbage, compared to the
4 4A-S, the one that he had to correct but he kept and reported
5 toyou. And my point isyou have the same kind of problems
6 cropping up. I'mgoing to do thisquickly. It'sinthe

7 testimony, so if you need to, you can have it read back.

8 D1S7, that's just one of the markers. And | just say

9 that so that if you need to go back and read it, you can look
10 it up yourself.

11 Thisisfor the B. Thisisthe one he threw out.

12 D1S7, no bandsin lane nine. He was supposed to have
13 bands. He had none.

14 D4S139, no bands.

15 D5S110, he had bands, but there were additional
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16 resultsthat he did not size, did not judge, because the

17 definition was poor.

18 D10S28 had eight bands in the lane where heis

19 supposed to only have two.

20 D17S79, seven bands where he should only have had
21 two.

22 Now, let'slook at 4A-S, the one he used.

23 For D2544, in lane five, he got three bands when he
24 was supposed to only have one.

25 D2344 done on December 5th, 1996, did it again. Four
26 bandsin lane five, which was the male fraction. And Gary
27 Simsdid five overrides on that one, by the way.

28 D4S139, they find a possible doublet, and thereis an

JESSICA BARRY LEE, CSR 5428
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1 override done on that one, and that is in the evidence lane.
2 And thisis every onethat he kept. Thisison the

3 sample that he's reported to you. D5S110, there were seven
4 manual assists. That isthe onel put up on the board.

5 D10S58, there was no quality on one of them, and --
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6 but the bands were not sized, and there were manual assists
7 and the manual override.

8 D17S79N, lane five, one of the evidence lanes, there

9 was six bands and there were several manual assists and

10 overrides and two possible extra bands in the evidence lane.
11 DY Z1, he had unstripped DNA in the lanes when they
12 are al supposed to be stripped.

13 And if you just go through all of histestimony, it's

14 constantly likethat. Thereis constant overrides and

15 constant multiple lanes.

16 And then you get to the final one where the computer
17 crasheswhen Gary Simsisresizing it.

18 Now understanding that until Gary Simsisresizing

19 it, hisoriginal results are there. Before Gary Sims does

20 theresize, they could have printed those results out, and

21 they didn't. On the resizing, the computer crashes.

22 Now, | made a fuss about the computer crash with

23 respect to this computer because they are using this computer
24 for the original sizing, they are use it for the resizing.

25 They are using it in many ways not knowing what's in the

26 manual.
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27 And then they have a cockamamy ideathat -- | mean

28 anybody who owns a computer, has owned it for awhile -- he

JESSICA BARRY LEE, CSR 5428
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1 said thiswas not Windows 95, which was a Windows 3.11

2 probably. Thiswas before Windows was awhole, complete

3 operating system. It was just ashell ontop of DOS. And

4 what you've got is basically a very unstable platform, and

5 it's-- it crashed alot. You had a Macintosh platform, an

6 Apple platform, which was very stable, which they used for

7 the STR, and then you've got an unstable platform on

8 basically a DOS-based program running in a Windows

9 environment, and it's crashing, and he doesn't know why. |

10 mean he doesn't know if you've got a problem with your CPU
11 overheating, which is unlikely but possible, memory chip

12 problems, which isvery possible, or memory conflicts, and he
13 doesn't know how it interacts with the results of his

14 program, if at all.

15 And | say "if at all" because | don't know. I'm not

16 aprogrammer.
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17 But it'sjust another thing that kind of shows you

18 that heisnot really caring because it doesn't matter

19 because you're not going to see the results anyway. All you
20 ever saw were the results after he adjusted them.

21 And, again, I'm going to remind you one more time,
22 because now |I'm done with RFLP, you saw those adjusted
23 results. And the last day on redirect (sic) when | came back
24 and | said, wait aminute, are you telling me that you

25 destroyed the original results and what you showed us on the
26 wall were the adjusted results after you manipulated them,
27 yeah, and he had no guilt about it.

28 S0, in conclusion on the RFLP, just those few

JESSICA BARRY LEE, CSR 5428
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1 results, you know he had that terrible problem with the

2 extraction and threw one in the garbage. And then he took
3 the next one, which isjust as bad as the one he threw in the
4 garbage, and took those results -- there were constant

5 problems, multiple bands, multiple overrides -- he destroyed

6 theoriginal pictures, he destroyed the original numbers,
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7 adjusted them to suit himself, and presented that to you as
8 if they werereal. That'swhy the RFLP istotally

9 unreliable.

10 Quick point in response to what Mr. Anderson said,
11 totally unrelated to the DNA.

12 First of al, interms of that magazine, the porno

13 magazine, | think at page 72 it had the sodomy article.

14 You'll notice that it kind of flops at that page, and

15 it actually seemslike the page -- corner of the pageis

16 bent. That isnot from Mr. Nadey. I'm authorized to say
17 that. But that's because we as attorneysin court paper

18 clipped one of the corners and looked at it as part of our

19 preparation for thiscase. So if it pops up to that page or
20 you see where the paper clip was, don't draw any conclusion
21 fromthat. Wedid that.

22 In terms of the abrasion on Mr. Nadey's penis, I'd

23 like you to consider the description of it, how many days
24 after thisincident the abrasion was seen, and whether it was
25 afresh abrasion, you know, with blood on it, right that day
26 or whether it was actually something that was healing from
27 thetime of thisincident.

28 | mean we all have experience with abrasions. |
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1 don't haveto give you the conclusion. See what the evidence
2 said and please make ajudgment on that.

3 And the writing tablet where he says "sodomy is my

4 specialty,” it does say that. Please perhaps consider the

5 whole of what he wrote, not just that line out of context,

6 but everything that he was writing to seeiif itisas

7 horrible as Mr. Anderson would like you to think.

8 And aso I'll just say this: Mr. Anderson said that

9 interms of motive, once -- once Ms. Fermenick knew who
10 was-- who it was who did this, he had to kill her, and

11 that'swhy it was Mr. Nadey.

12 Okay. You can accept that if you want, but | want

13 you to also consider that if a person didn't want to get

14 caught because he was going to kill the person, he wouldn't
15 leave his sperm there, either, if he was Mr. Nadey, having
16 cleaned the carpet.

17 So, you know, that doesn't mean that he didn't do it.

18 It certainly means that it wasn't athought-out crime if he
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19 did doit. Andyou know that it is something to think about,
20 that if he knew that people would figure he was there because
21 she wrote him acheck, he was going to, you know, sodomize
22 her and kill her, maybe he wouldn't leave his DNA.

23 So things to think about. |I'm not arguing these

24 points. Really I'm just suggesting. He argued one point.

25 I'm throwing other possibilities out there.

26 | want to really focus on this because you can deal

27 with the facts of this case without me.

28 Going back to PCR --

JESSICA BARRY LEE, CSR 5428
5109

1 Redlly I'm just about done.

2 | want to talk about the jeans alittle bit, and |

3 want to talk about -- | really want to talk about the jeans a
4 little bit.

5 | don't have thejeans. Thejeans| don't have that

6 much to say about.

7 | would like you to kind of figure out those evidence

8 envelopes that seem to indicate that the jeans swabs came
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9 into her lab on April 30th but she said the testing was

10 January 30th. And you can deal with the issue of whether

11 there's contamination or not. I'm not going to deal with

12 that because there is not much here for me to add to your

13 discussion. Let mejust tell you what thereisfor you to

14 throw into the mix.

15 These are the same numbers, PCR numbers as on the PCR
16 chart. And, if you don't mind, I'm going to grab the PCR

17 chart so | can have Mr. Nadey's and Ms. Fermenick's and

18 Mr. Fermenick's numbersright in front of me as| tak.

19 Now, you're getting -- he didn't do the DQ-al pha test

20 onthejeans.

21 Okay?

22 He only used the more modern test. That's fine.

23 Okay. Mr. Nadey comes acrossin this -- in the gene

24 14A stain sperm, he comes across with nobody el se there, you
25 know, nothing as far as the lab notes show that | can find.

26 Thereisnothing for me to say about that. Those are the

27 results.

28 And I've criticized hislab thisway and the

JESSICA BARRY LEE, CSR 5428
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1 statistics, but | don't have anything to say that he left out

2 there or anything to go beyond that.

3 In terms of the skin portion of that stain, well, he

4 reported interesting results. He reported an 18,24, and a

5 25. He had amixturein that skin portion.

6 Now, the 18,25, that matches Terena Fermenick.

7 Okay?

8 A 24 would match Mr. Nadey.

9 And an 18 could match Donald Fermenick since heis an
10 18,18.

11 Bottom lineisyou can't tell what thisis but it's

12 consistent with al three of them. So that doesn't mean too
13 much.

14 This number, this skin portion is consistent with

15 Mr. Nadey as the mgjor, and the 24,24, that's Ms. Fermenick.
16 That's consistent.

17 Now, the LDLR is alittle interesting because you

18 will seewhere | have the bold print. He reported it. It's

19 an A/B. An A/B is consistent with none of the people because
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20 Nadey isaBB and the other two, the Fermenicks, are AAs.
21 Soin A/B, | think heissaying it's really a mixture

22 of Asand Bs. But hedidn't tell you that. Apparently what
23 hefoundwasaBB and an A and just asingle A. So he didn't
24 redlly quite understand what he was finding. He just wrote
25 itasan A/B, and that -- adouble B would match Mr. Nadey.
26 Might aswell usethistop line for Mr. Nadey because it

27 matches him.

28 The G-Y-P-A, GYPA, hereportsit asan A/B, and what

JESSICA BARRY LEE, CSR 5428
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1 itis, it'saBB with an A thrownin. And he doesn't really
2 know where that A matches, so he left -- he left that out.
3 Now, hereisan interesting one. Hefindsan AA

4 which matchesthat. But thistime he doesn't tell you that
5 there'saB inthere, aso. | mean all of these other times
6 likeheistelling you it'san A/B, really what heisfinding
7 istwoBsandan A. Heisbeing honest. On thisone he
8 findsan AA with atrace of B, and he doesn't tell you that

9 in hisresults that he finds that trace of B.
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10 DonaldisaB. It could be him, or it could be

11 somebody €else.

12 And nothing else to say about these results.

13 |s there an unknown?

14 Yes. The 18 isan unknown because, theoretically,

15 now we are not finding Donald in these samples, any of these
16 the other samples, asfar aswe know. But it could be

17 Donad's DNA. Wedon't really know much here. Thereisnot
18 much herethat's, you know, helpful to my argumentsin any
19 way. | just point out what's here.

20 Going down to the second time he did the analysis,

21 again Mr. Nadey comes through in the D1S80 and in the DNA.
22 But when you get to the LDLR on the second sperm

23 stain asto the jeans, it'salittle more complicated. He

24 writes A/B, and when | break it down, | actually help him a

25 little bit because there's a BB that matches Mr. Nadey and

26 again that random A.

27 When you look at the GY PA, he says A/B, but it's --

28 redlly it'sa BB that matches Mr. Nadey and arandom A.

JESSICA BARRY LEE, CSR 5428
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1 And the HBGG matches and the D7S8 matches. And the
2 GC matches. So forgetting we are getting pretty good matches
3 there, athough you do have these random As and even though
4 they could match with Terena Fermenick and Donald, you don't
5 know who they match, so | put that as a possible unknown.

6 Because, after, there are so few times they are just doubling

7 anA. It'sjust A/B, B/C. Anything unknown you haveto

8 leave open the possibility it belongs to someone.

9 When you go to the skin stains, strangely, they also

10 seem to match possibly Mr. Nadey. And then you've got that
11 same mixture again at the beginning which could be any or all
12 of the three of them.

13 So, for whatever reason, this throws not that much

14 hereinterms of, you know, Mr. Unknown. Thereissome

15 aberrant findings, called maybe unexplained findings that

16 he'snoting. But whether they have any import to your

17 deliberations or not, | can't say that they do. Y ou could

18 pretty much dismiss them asjust being, you know, mixtures on
19 jeans of various different people.

20 Now, on the substrates, meaning the jeans themselves,

21 hedoesfind varioustraces. | didn't put them in the chart
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22 because | didn't feel like tracking them through the

23 testimony. He does find people who don't match any of them
24 on the jeans substrate, the unstained portion.

25 But, you know, genes are something that's all around

26 the house. You know, Mr. Nadey's cleaning the house. She
27 liveswith Donald. She comesinto contact with people

28 through her life. What's on the jeans| don't feel isas

JESSICA BARRY LEE, CSR 5428
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1 meaningful in terms of the defense theory as what'sin the

2 vulvaor therectal swabs because those are not going to just
3 get there by chance. So that'swhy | didn't bother to put

4 the unknowns on the substrate on this chart. | don't think

5 it'sreally something that helps the defense. | didn't want

6 to waste your time with it.

7 I'm just about -- just about wrapped up here. | want

8 to finish my work on the PCR, and then I'm going to be done.
9 Thisisavery interesting finding right here.

10 On his D1S80, 4A, recta skin.

11 Now, he did not report any of the 4A resultsto you
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12 for PCR. | brought them out. They werein hisnotes. He
13 chose not to tell you about them. But what | found is very
14 interesting. Remember | told you that there was skin of

15 somebody found in the rectum of Ms. Fermenick and that skin
16 was not hers and it was not Mr. Nadey's?

17 Hereiswhereitis. Mr. Nadey isa 24,24, but what

18 they found was an 18.

19 Okay?

20 They found a strong 18, and he found a weak 24, weak
21 25.

22 The weak 25 is probably atrace of Ms. Fermenick, or
23 it could be -- it probably is atrace of Ms. Fermenick. The
24 24 ispossibly or probably atrace of Mr. Nadey. Or it could
25 be somebody else who is a 24,25 that doesn't match either of
26 them. That's the other possibility.

27 There is nobody who can tell you which of those two
28 thingsitis. When | first said it, atrace of her, trace of

JESSICA BARRY LEE, CSR 5428
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1 him, that made sense. When | tell you that since they are
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2 both tracesin equal strength, they could go together, that

3 also makes sense. That's one thing to think aboui.

4 But what | found most compelling was the very strong

5 solid 18. Hefound an 18 that was aregular, real finding,

6 not atrace, not atiny bit but areal 18. That 18 does not

7 match Mr. Nadey at all, and that 18, it matched Terena. But

8 it would match her. But her 25, if that's her in there, is

9 wesak, and the 18 isso strong. Thereis one person who

10 matchesthe 18 who isa solid 18, 18. That's Donald

11 Fermenick. That doesn't mean that thisis Donald Fermenick's
12 skin. We are talking about just one of these markers, and

13 that 18,18 could match that person who on the STR chartisa
14 21 and isthe 6/7 and is the 18,30, which is not Donald

15 Fermenick.

16 Just because you have an 18, an 18 and it matches

17 Donald, doesn't mean that necessarily it is Donald.

18 Remember, they might have only tested 148 people for this
19 marker, and the odds might -- of that match would be onein a
20 hundred. So I'm not implying who that is. I'm saying that

21 thereisastrong number here that does not match Mr. Nadey,

22 and he left that one off.
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23 | did not get any other results on that rectal skin

24 from his notes. Whether there were any and he wrote them
25 down or didn't, | don't know.

26 Looking at the rectal sperm -- thisiswhy it's so

27 important. Thisis now going from 4A, because he didn't
28 report 4A. Hedid report 4B.

JESSICA BARRY LEE, CSR 5428
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1 Now, look at this 18,24 one. You are getting an 18

2 and a 25 of equal strength, which matches Terena Fermenick.
3 That ishow | explained when her skin isin the sample.

4 You're getting the 18 and 25 in the same strengths, and it's

5 clearly her. That's how you know he didn't do a good

6 separation.

7 But, again, you get atrace of the 1.3 which belongs

8 to none of them when you look at the DQA test.

9 And he did that DQ-alphatest twice, folks. Remember
10 he had the old version and the new version? And he did those
11 teststwice. And if he had this cross hybridization or a

12 problem, it'sinteresting that it came up twice and it came
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13 upinasample, a sperm sample where we are at least

14 suspecting that there is another person potentially involved
15 inthis case.

16 And that trace is coming out not just in the recta

17 sperm. It's coming up when he did the rectal skin, also.

18 Remember, he didn't report out to you these results in bold
19 on therectal skin, but | found them in his notes.

20 And, again, you've got a 1.3 down there, and you've

21 gotal.3inthe DQA test again. And onceagainyou're

22 getting amix of different things here. Thistime you have
23 an 18 and a 25 which were not reported and a 24, and they are
24 dl of different intensities. None of them are the same

25 intensity. So you don't really know what is going on there.
26 You don't have any two of the same intensity to give you any
27 meaning.

28 But when you go down to the vulva skin, once again

JESSICA BARRY LEE, CSR 5428
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1 you're getting evidence of skin that's not fitting the chart.

2 Look at the major finding. He found in the vulva skin an
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3 18,25. That's Terena Fermenick. That isnot a surprise.

4 But look at what the minor results were he found. He

5 found a24,30. 24,30 matches nobody up there. So, again,

6 you're getting somebody who is not matching these people.

7 Now, 24,30 is different from an 18,18.

8 And you think these markers would be the same for

9 Mr. Unknown. Heis not going to change markers. So you've
10 got alot going on here.

11 Now, I've given you | think the basic tools for

12 analyzing this. And you are going to have to sit down and

13 logic out what happened because there are alot of things

14 wrong with his PCR iswhat I'm showing you. But, you know,
15 thething that's -- and let me just keep going for a second.

16 You have an AA result on the vulva skin but you have atrace
17 of B. Wéll, there are no BBs up here. Maybe heisan A/B.
18 Nadey isan A, but if you find atrace of hisA, | think you

19 might find atrace of hisA. Except thisisatrick that you

20 make sureyou don't fall into. His AA might have masked his
21 trace of A.

22 So remember that masking thing.

23 And here with the CC, their CCs -- Donald and Terena

24 are CC, Nadey isaBC -- thereisatrace of B. And again
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25 the C might have been involved with their C.

26 So what I'm saying is that every time you find a

27 trace doesn't mean it's Mr. Unknown. When you're looking for
28 Mr. Unknown, you really want to find times like the 18,18,

JESSICA BARRY LEE, CSR 5428
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1 whereit does match Nadey and Terena and might match Donald
2 or where -- the 24,30, where it matches none of those people.
3 You want to look for the 1.3 which matches none of those

4 people.

5 Those are the results you want to ook for, you know,

6 intrying to find the unknown person. And it's absolutely

7 critical and --

8 All right. It's absolutely critical to remember that

9 when you're looking at the PCR for these traces, that there
10 really issolid finding of the unknown person in this chart.
11 Now hereis-- hereisan interesting thing. | made

12 amistake, and I'm going to correct it.

13 See how | put 18,18 at the bottom corner for the very

14 first column? | decided that the profile of the unknown
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15 personisan 18,18. That isamistake. This person that

16 doesn't matchisa 17,30. | was thinking that because this
17 vulvaskin was a 24,30, that the 30 was matching on both

18 tests. But | caught myself. These are different tests and

19 30 on the D3S15 there is a different 30 than the other one.
20 But the point isthat in the sperm samples you are

21 consistently finding undisputed Mr. Unknown.

22 S0 let me leave you with this: And now thisisjust

23 my wrap up.

24 | think it's very, very important to recognize that

25 Dr. Herrmann when he made the rectal swab and the vaginal
26 swab and the vulva swab was very, very unassociated with any
27 lab or any prosecution theory of the case. He wasjust doing
28 what the pathologist does.

JESSICA BARRY LEE, CSR 5428
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1 | think it's very important to remember that the
2 first sperm dlide did not have sperm and the vaginal slide
3 did have sperm. And by the time things left Sharon Smith's

4 lab, things had switched around.
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5 And, in the meantime, remember that on that day she

6 was preparing the forensic samplesto go to the DNA lab, she

7 did have everything out on the same table labeling things.

8 And it wasn't until the next day that she sealed everything

9 inthetubes. She had things out during the workday, and

10 then the next day she makes a note that she sealed things to

11 go to the DNA lab.

12 So you have multiple contaminationsin her lab.

13 Please remember the proportions of DNA when measuring are so
14 small that the smallest fraction of blood can contaminate a

15 sample with thousands and thousands of DNA nanograms and even
16 outweigh the sperm that are actually on the vaginal swabs.

17 Consider that there is sperm found in this case, but

18 that when you were looking at these sperm fractions, as they

19 call them, the sperm samples, that they are not only sperm.

20 In other words, how well he extracts things -- it's sperm,

21 skin -- and if you think blood got in, it's blood, also.

22 Bear in mind my theory, please, that the blood will

23 aso show up really well because you've got alot of it.

24 Even with contamination, you still have alot of it relative

25 totheseforensic samples. And my theory being proven out by
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26 that STR chart, that when you definitely have sperm of
27 another person coordinated to go to Mr. Myers's own

28 concession, and that's a prosecution concession, it's come up

JESSICA BARRY LEE, CSR 5428
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=

not in every marker. It comes up just in some of the people

2 because the sperm is not as frequent as the contamination.

3 You will look at it. And the key, folks, in this

4 caseisnot whether Mr. Nadey had sex with Terena Fermenick,
5 not whether Mr. Nadey did things at different times. It

6 redly ultimately isalegal issue, comes down to whether you
7 are convinced -- not convinced or convinced beyond a

8 reasonable doubt or not -- of each and every fact necessary.

9 Y ou see the way that reasonable doubt worksisyou

10 can't just say, well, I'm kind of -- thisisakey fact and |

11 kind of believeit. Every fact essential -- and if I'm

12 wrong, you know, | will be interrupted now with an objection.
13 And | inviteit because | want you to know I'm right, and if
14 thereisany question, then thereisthe raw data. Y ou can

15 write a note to Judge Delucchi and ask him.
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16 Every fact necessary to establish akey element of

17 the prosecution's case must be proven beyond a reasonable
18 doubt. Every fact necessary to establish the elements.

19 What that means is that when you look at this DNA and
20 theway it plays out, if you think that either Mr. Unknown is
21 the person whose sperm isin the rectum or if you think that
22 thereisno sperm in the rectum and Mr. Unknown's penis was
23 inthere dropping off his skin, asthat 18,18 shows, if you

24 have areasonable doubt that Mr. Nadey's penis was ever in
25 Terena Fermenick's rectum or if you think it wasn't, then you
26 cannot vote to convict on the theory that the prosecution has
27 chosen to give you, which is a sodomy murder.

28 Y ou see, you have to find asodomy in order to find

JESSICA BARRY LEE, CSR 5428
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1 the sodomy murder.

2 And | suggest to you, folks, that thereisalot of

3 unanswered police work in this case, things that they should
4 have done that could have made this an easy case one way or

5 the other, particularly the footprints or lack of them in the
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6 house, that the DNA was botched terribly, that many things

7 were deliberately kept from you, that I've done my best to

8 bring out. And I think and | hope that I've presented the

9 chartsto you in away that allows you to intelligently look

10 at this case and to make the proper and arational judgment.
11 And | thank you all for your time because | know it

12 was very time consuming and concentration consuming to listen
13 tome.

14 Thank you.

15 THE COURT: All right. Thank you, Mr. Horowitz.

16 All right. Ladies and Gentlemen, we are going to

17 take the noon recess because Mr. Anderson will be arguing at
18 1:30 this afternoon, and he has to have some time to prepare
19 hisresponse.

20 Juror Number 7 handed me a question, and | can tell

21 Juror Number 7 that | do believe that that question will be
22 answered for you this afternoon.

23 JUROR NUMBER SEVEN: Thank you.

24 THE COURT: Okay.

25 All right. So the admonition isyou're not to

26 discuss this case among yourselves or with any other persons

27 or to form or express any opinion about this case until the

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (331 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

28 matter is submitted to you.

JESSICA BARRY LEE, CSR 5428
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1 WEe'll reconvene at 1:30, we'll hear from

2 Mr. Anderson, and then | will instruct you.

3 (The following proceedings were had in open court and
4 outside the presence of the jury. Defendant and counsel were
5 present.)

6 THE COURT: The note from the juror was this:

7 Does the defense have accessto a DNA expert which it
8 could have had as a defense witness, or isthere alimitation

9 of fundsto prevent this?

10 Signed Juror Number 7.

11 | do believe I'm safe in saying that that issue will

12 be addressed by the prosecutor this afternoon.

13 MR. HOROWITZ: | don't think so. | think --

14 THE COURT: You don't think so?

15 MR. HOROWITZ: I'll tell youwhy. It'simpermissible
16 for him to talk about our accessto labs or funding. It's

17 not in evidence.
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18 THE COURT: Wrong. It certainly is.

19 MR. HOROWITZ: Wéll, first of dl, the truth iswe
20 have limited funding.

21 THE COURT: Mr. Horowitz, wait aminute. Don't give
22 methat snow job. You've got an expert in this case. We
23 know hisname. We know there's aletter there.

24 And he has aright to comment on the fact that the
25 defense didn't call a particular witness.

26 So that'sthe law. I'll give you the citation if you

27 want.

28 Now --

JESSICA BARRY LEE, CSR 5428
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1 MR. ANDERSON: | haveit right here, Y our Honor, if
2 you want it.

3 THE COURT: Now, don't tell me, Mr. Horowitz. I'm
4 not thejury. Don't tell me that you didn't have an expert.

5 MR. HOROWITZ: WEéll, | object to any commentsin
6 closing which implies what the funding is or is not --

7 THE COURT: It'snot an issue of funding. Heis not
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8 going to argue about funding. The question is whether or not
9 you had a defense expert.

10 MR. HOROWITZ: WEell, then he can say that the defense
11 apparently --

12 THE COURT: He can say whatever he wants. Y ou can't
13 tell him what heisgoing to say. If he says something, you

14 don't likeit, object.

15 MR. HOROWITZ: | object now. | object now and ask
16 that he be limited to saying that defense hired Ed Blake to

17 review some records and that's it, because that's all that's

18 in evidence.

19 THE COURT: No.

20 MR. HOROWITZ: And if thereisanything else, then |
21 ask that we call Mr. Giller as awitnessto explain the

22 funding issue.

23 THE COURT: We are not going to turn thisinto a

24 circus. Your objection isoverruled. The DA can argue the
25 way hewants. Overruled.

26 Seeyou at 1:30.

27 MR. HOROWITZ: Y our Honor, can | just say one more

28 thing?
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1 THE COURT: Yes.

2 MR. HOROWITZ: That note was read after | was done

3 with my argument, and that means that Mr. Anderson has the

4 ability to address a specific concern of ajuror when |

5 didn't.

6 So I'd ask to be alowed to reopen for just the

7 limited purpose of explaining to the juror my point of view

8 about hiring the expert because otherwise it's an unfair

9 advantage.

10 THE COURT: Mr. Horowitz, you argued for five hours
11 and 15 minutes. If you didn't seefit to cover that issuein

12 your argument, you're not going to deal with it now. Denied.
13 MR. GILLER: Wdll --

14 THE COURT: That'sit. That'sit, guys.

15 All right. | mean --

16 MR. GILLER: It's outrageous.

17 THE COURT: What's outrageous?

18 MR. GILLER: It's outrageous because the note came
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19 after hefinished hisargument. You bring it up. There was
20 no need. And thejuror called attention to it, and

21 Mr. Anderson is going to be able to argue it without our

22 being able to make any response.

23 THE COURT: He argued for five hours and 15 minutes.
24 MR. GILLER: Wéll, let'smakeit --

25 THE COURT: Wait aminute, Mr. Giller. 1'm not going
26 totell Mr. Horowitz how to argue his case. He argued for

27 five hoursand 15 minutes. He didn't seefit to cover that

28 issue. That isnot my problem.

JESSICA BARRY LEE, CSR 5428
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1 That doesn't mean that the district attorney cannot

2 argueit in hisclosing argument. Y ou should have

3 anticipated -- you've been around the courthouse for along
4 time. Thisshould not come asasurprisetoyou. This

5 should not come as a surprise.

6 Y ou know, we didn't just get off the hay wagon. So

7 if you find it so outrageous, then you have a good ground for

8 an appedl.
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9 But we are not going to reopen the argument. We are
10 going to let the district attorney argue.

11 We are going to instruct this jury today, and it's
12 over.

13 Okay. That'sthe ruling.

14 (Noon recess.)

15 ---000---

16

17

18

19

20

21

22

23

24

25

26

27

28
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1 TUESDAY, FEBRUARY 17, 1999 -- P.M. SESSION
2 PROCEEDINGS

3 ---000---

4 THE COURT: All right. Thisisthe case of People

5 versus Nadey.

6 L et the record show the defendant is present with

7 counsel, and these proceedings are taking place out of the

8 presence of the jury at the request of defense counsel.

9 And who is going to address the Court?

10 Isthat you, Mr. Giller?

11 MR. HOROWITZ: You'retalking.

12 THE COURT: All right. Go ahead.

13 MR. GILLER: Okay. Well, we wanted to bring up was
14 thefact isthat there was a note from ajuror and prior to

15 the end of the recess, before Mr. Horowitz opened, did his
16 final argument.

17 THE COURT: Wrong.

18 MR. GILLER: Wéll, I'm basing that on what you told
19 me when you got it.

20 THE COURT: What happened was when the juror came
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21 down from the recess, she handed a note to my clerk. The

22 clerk handed the note to me. And Mr. Horowitz was in the

23 middle of hisfinal phase of his argument.

24

25

26

MR. GILLER:

THE COURT:

All right. At any rate --

That was the sequence.

MR. GILLER: Okay. Hewastill -- he had just

27 started arguing, apparently.

28

THE COURT:

Not started arguing. Thiswas -- this

JESSICA BARRY LEE, CSR 5428
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1 was -- thiswas after the recess thismorning. He was

2 winding down his argument.

3

4

5

6

7

MR. GILLER:

THE COURT:

MR. GILLER:

THE COURT:

MR. GILLER:

Y eah, but he --

He was still arguing.

He was still in the process of arguing.
No question.

And we think that in all fundamental

8 fairnessthat the attorneys, both the district attorney and

9 ourselves, should have been made aware of what that juror's

10 note was, was that -- when you made a comment.
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11 Now, | don't know whether it was because of this

12 note. You made acomment in the sequence of things. You
13 said that the attorneys will cover that. That had to do with

14 somebody €else.

15 THE COURT: No. | told thejuror that this question

16 would be answered for her this afternoon, implying that the
17 district attorney intended to address that issue.

18 MR. GILLER: Okay.

19 THE COURT: That'swhat | said.

20 MR. GILLER: All right. Well, the fact isthat in

21 fundamental fairness, Mr. Horowitz should have had an

22 opportunity to look at that note before he finished his

23 argument. The fact that we wouldn't have been the |east

24 concerned if you had interrupted his argument to show him the
25 note and Mr. Anderson has the opportunity and the benefit of
26 having the note and certainly can now -- he can address in

27 whatever manner he chooses fit to one particular juror, which
28 we -- who has a question about thisissue, and we have been

JESSICA BARRY LEE, CSR 5428
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1 given no opportunity to speak to it, and we think that that

2 isunfair.

3 THE COURT: Okay. Areyou done?

4 MR. HOROWITZ: | could --

5 THE COURT: Wait. Oneat atime. I'm going to argue
6 with one lawyer at atime.

7 MR. HOROWITZ: Tojust giveyou afact, | can address
8 it, if you let me, in probably two, three minutes.

9 MR. GILLER: And nothing else would be covered at
10 dll.

11 THE COURT: Okay. Wdll, first of al, | can't

12 believe that you could take the position that | have not

13 given the defense an opportunity to be heard. As| pointed
14 out this morning, Mr. -- which is neither here nor there, but
15 Mr. Horowitz argued for five hours and 15 minutes.

16 Now, it'sin the record that there was a defense

17 expertinthiscase. It was addressed by Mr. Myers.

18 Right?

19 | can't believe that the defense in this case would

20 not anticipate the fact that the district attorney would

21 addressthat issuein hisargument. I'm not hereto

filex///L/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (341 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

22 orchestrate the defense argument in thiscase. You're free
23 to argue whatever the record shows. If you left something
24 out, | don't think it's my responsibility to let you reopen

25 because you left something out of your argument.

26 Now, that's the Court's position.

27 And maybe you wouldn't take umbrage if | interrupted
28 your -- your -- your argument to thisjury. But thisis--

JESSICA BARRY LEE, CSR 5428
5128

1 thisisasimple question whether or not the defense had a

2 defense witness. It'sin the record.

3 It was never aluded to by defense in their argument.

4 Y ou know, you guys pick and choose whatever you think is
5 important for your case. If you saw fit not to address this

6 issue, | don't think it'sincumbent upon the Court to tell

7 you that thisis something that you should address. Maybe
8 it'sadecision you should make.

9 What's your position, Mr. Anderson?

10 MR. ANDERSON: Y our Honor, the fact that | get the

11 benefit of anything is absolutely ludicrous beyond all
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12 possibilities. | was ready to argue this case -- had

13 Horowitz finished, | was ready to argue it this morning had
14 he finished.

15 And that reference to Mr. Ed Blake is on page 4508 of
16 the transcription as advanced volumes that we have had. And
17 I've been prepared for thisissue the whole time since they

18 told me Ed Blake wasn't going to be awitness. So by them
19 saying | get an unfair advantage is absolutely garbage.

20 Garbage in, garbage out.

21 THE COURT: That sound has afamiliar ring to it.

22 MR. GILLER: But the scenario is different now

23 because the juror before the arguments were concluded

24 specifically gave you anote and on a particular issue that

25 she wanted addressed.

26 THE COURT: Okay.

27 MR. GILLER: And what difference it makes to take two
28 more minutes and --

JESSICA BARRY LEE, CSR 5428
5129

1 THE COURT: The differenceisthe orderly
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2 presentation of thistrial.

3 Now, he -- well, you may laugh, Mr. Giller, you know,
4 but you guys have spent five hours and 15 minutes arguing in
5 thiscase. Now, ajuror hasaquestion. Now you didn't

6 addressit, so now you want to have to reopen.

7 Now supposing the juror asks another question? Are

8 we supposed to reopen again?

9 MR. GILLER: No.

10 THE COURT: The point iswhat difference does it

11 make, because the district attorney is going to argue it

12 anyway.

13 MR. GILLER: Wdll, certainly, the argument now isyou
14 have ajuror before the argument was concluded who asked a
15 specific question, and it would not be undue consumption of
16 timeto respond to that question. And then Mr. Anderson

17 still isfreeto go on to his heart's content in dealing with

18 theissue.

19 MR. ANDERSON: Y our Honor, they said they were
20 through. Throughisthrough. I don't know how you spell it.
21 THE COURT: Wait. Let'snot --

22 MR. GILLER: We have -- Mr. Anderson --

23 THE COURT: Let's not raise our voices.
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24 MR. GILLER: Mr. Anderson has tried cases for many,
25 many years. I'vetried casesfor many years. Itisnot

26 unusual in the course of atrial to reopen -- for example,

27 when you rest, to even reopen. Whether it's an argument or
28 evidence or what, it's not unheard of in the courses of

JESSICA BARRY LEE, CSR 5428
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1 trial.

2 THE COURT: | know it's not unheard of. But | sound
3 like abroken record.

4 There was plenty of time allotted to the defense to

5 arguethiscase. If for whatever reason the defense didn't

6 anticipate that maybe the prosecutor was going to argue the
7 fact that you guys had a defense witness and you didn't call
8 him, to me, that is so elementary in this case, so elementary
9 that | felt that you deliberately left that out because you

10 didn't want to touch that issue.

11 But you should know that thisis coming. We've had a
12 DNA hearing on thiscase. Thereisreferenceto Ed Blake as

13 being the defense witness.

file:///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (345 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

14 We've had -- we've had the testimony by Mr. Myers
15 where he kept part of the samples, to turn those over to

16 Mr. -- to your witness, if your witness was so inclined.

17 That'sall inthe record.

18 Now, you didn't argueit. You know. And so I'm not
19 going to let you reopen. That'stheway itis.

20 Somewhere along the line, we have to draw the line
21 here.

22 Now, if you're unhappy with that, I'm sure that if

23 your client is convicted, there is going to be 10,000 issues
24 that are going to beraised. Thiswill be one of them.

25 MR. GILLER: Wdll, | just ask what is the harm?
26 Weve aready --

27 THE COURT: | don't answer --

28 MR. GILLER: Hewould take --
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1 THE COURT: | don't answer questions, Mr. Giller.
2 All right. | already made my ruling.

3 MR. GILLER: It'sarhetorical question.
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4 THE COURT: And I've given you arhetorical answer.

5 Mr. Horowitz, I'm going to argue with only one of

6 you. There'sone of me, two of you.

7 Now, | asked who is going to address the Couirt.

8 Mr. Giller said he was going to address the Court, so I'm not

9 hereto keep going back and forth.

10 | will let you speak once more because you left

11 something out.

12 MR. HOROWITZ: | just wanted to propose a compromise
13 position that might be acceptable.

14 MR. ANDERSON: Nothing is acceptable in a compromise
15 to the People.

16 MR. HOROWITZ: Wéll, could | just state --

17 THE COURT: Say it on the record.

18 MR. HOROWITZ: Thejuror sent the note to you and

19 asked you a question. Perhaps you could answer the question
20 just reading one of the appropriate jury instructions that's

21 responsive and then --

22 THE COURT: What would you suggest is the appropriate
23 jury instruction?

24 MR. HOROWITZ: Not everybody hasto call every
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25 witness.

26 THE COURT: That is going to be read.

27 MR. HOROWITZ: Well, maybein response to her
28 question so that she doesn't fedl that a question to a Judge

JESSICA BARRY LEE, CSR 5428
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1 isdelegated to the prosecutor.

2 THE COURT: | don't think that's the case.

3 MR. HOROWITZ: All right.

4 THE COURT: | don't think that'sthe case. | don't

5 think -- | don't think -- | don't think that's the case.

6 We are going to go ahead now with thistrial. The

7 jury had that issue. I'm surethereisalot of other jurors

8 that may have the sameissue. And thisislike aping pong
9 match. Once you've made your argument, you went on. It's
10 completed. You covered everything you wanted to cover. This
11 cameup. That's obvious that the district attorney is going
12 to addressit in his closing argument.

13 Like | said, you've got to -- that's a kindergarten

14 rule. You know that is going to happen. You guys have tried
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15 casesin this courthouse for years. Y ou should have known
16 that.

17 So we are not going to go back, piddie around with

18 thisagain. Thisiscrucial for the prosecution. It's

19 crucial for the defense. We spent all this time analyzing
20 the DNA. You've made your point.

21 Now, the district attorney has aright to rebut it if

22 he seesfit, and then it'sfor the jury to decide. But you

23 had the opportunity.

24 In any event, bring the jury down.

25 MR. HOROWITZ: Your Honor, | have just one question.
26 In terms of making the proper objections, heis not

27 going --

28 THE COURT: Hewill not discuss finances. He will

JESSICA BARRY LEE, CSR 5428
5133

1 discussthe fact that you -- you guys know that. You had the
2 doctor. We know this. You have Ed Blake. | mean it's
3 obvious we've had a hearing back in October on this issue.

4 Y ou know, what else can | tell you?
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5 Bring the jury down.

6 We'll aso filethis note, make it Roman Numeral next
7 inorder.

8 THE CLERK: Youwant it asan exhibit?

9 THE COURT: Yes.

10 THE CLERK: 1 think it's Roman Numeral 25.

11 (Whereupon, A NOTE FROM JUROR
12 NUMBER SEVEN was marked as

13 Court's Exhibit No. XXV for

14 identification.)

15 (Brief pause.)

16 THE COURT: All right. Thisisthe case of People
17 versus Nadey.

18 L et the record show that the defendant is present

19 with counsel and the jury is present in the jury box along
20 with the alternates.

21 And proceed, Mr. Anderson. Go ahead.

22 MR. ANDERSON: Y our Honor, Counsel, Ladies and
23 Gentlemen of the Jury:

24 Y esterday in my opening statement, | gave you one
25 little admonition. | implored you please don't forget, and |

26 implored you to not forget the fact that what attorneys say
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27 toyouisnot evidencein this case.

28 | think you now know why that law isarule of law.

JESSICA BARRY LEE, CSR 5428
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1 Becausefor the last five and a half hours we've beenin

2 court, you've been fed the biggest line of garbage since

3 Farmer Jones fed his pigs.

4 Mr. Horowitz started out in his epic attempt to put

5 his own spin on the evidence in this case, and the problem

6 with hisversionisthat it's way beyond the factual

7 situation that we have proven from the witness stand and the
8 documentary evidence.

9 Don't forget he told you at least five times -- and |

10 lost count -- that thisis my theory of the case. Theory.

11 Attorney'stheories aren't evidence, yet he will shove that
12 down your throat every chance he gets.

13 Now he started out yesterday by telling you -- and

14 1'm going to quote him word for word, because | had Madam
15 Court Reporter give me the first page of his opening

16 statement to you.
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17 Okay?
18 Thisisword for word now.
19 And keep in mind, too, when he was

20 arrested, he started retching. That's what
21 the officer says. He was so frightened, he
22 started to retch like he was going to vomit.
23 So he was emotionally upset about this

24 situation. And, yeah, when he went to see

25 Nurse Wilson, he looked like hell. He looked

26 like araggedy man. Helooked like a street
27 person because this was very upsetting to
28 him. But, remember, he looked good when he

JESSICA BARRY LEE, CSR 5428
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1 did these jobs. | mean remember Paul Miller
2 made it clear that these -- Paul was with him

3 that morning at the Southern Pacific, and

4 Paul saw him coming back. Helooked good to
5 start. And then he went downhill when the
6 police had taken his samples and were
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10

11

12

13

14

following him. Hethinks heisgoing to be
arrested. He doesn't run, but, yeah, he
degrades. He de-something. That's not
unexplainable or ununderstandable, but it is
pretty important to realize that at the time
of thisincident, he looked good.

Oh, really? Helooked good?

Wséll, now, let's ook at what the evidence shows as

15 opposed to the wishful thinking of Mr. Horowitz.

16

Now, when he was arrested, he started retching.

17 Those are the words that Mr. Horowitz told you.

18

19

20

21

22

23

24

25

26

27

Okay?
Thiswas Sergeant Taranto's direct examination.
Okay. When you -- when you were at
Mr. Nadey's house serving the search warrant,
you went -- there was about eight officers
there together; correct?
ANSWER: There were many officers. |
have to check the report to tell you how
many.

QUESTION: There were several
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28 officers there?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: Yes.
2 QUESTION: And you went and you -- |
3 guess it was Detective Miller went into the

4 bedroom where Mr. Nadey was at the time?

5 ANSWER: | don't recall whether

6 Detective Miller actually went into the

7 bedroom when | was in the bedroom.

8 QUESTION: And you talked to him and

9 told him why you were there, showed him the

10 search warrant, al those things?

11 ANSWER: Taked to who?

12 QUESTION: Nadey. Taked --

13 ANSWER: Yes.

14 QUESTION: Albert. And at that point

15 he, during at least some of the time while
16 you were there, he got, you know, very --

17 well, upset to the point he vomited or almost
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18 vomited?

19 ANSWER: Assoon as| told him why |

20 was there, he stood up and retched like he

21 was going to vomit.

22 QUESTION: And he did that a couple

23 of times; isn't that right?

24 ANSWER: Yes. After we handcuffed

25 him and moved to the living room, he did it

26 again.

27 So now don't forget this search warrant was served on
28 January 20th at about 10:30 in the evening, some two days

JESSICA BARRY LEE, CSR 5428
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1 after the incident.

2 Okay?

3 But his arrest didn't occur until January 30th.

4 Thisis Sergeant Taranto again. They are talking
5 about the surveillance. But --

6 QUESTION: But surveillance, your

7 surveillance started when?
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8 ANSWER: | believeit was around the

9 20th of January.

10 QUESTION: Okay. And then that

11 surveillance continued until his arrest?

12 ANSWER: Correct.

13 QUESTION: And that was -- his arrest

14 was January 30th?

15 Correct. Correct.

16 Now, wait aminute. Mr. Horowitz says --

17 See, attorneys, what they say, isn't evidence.

18 And he hasn't got aclue. He has hisretching on the
19 20th. He has hisretching on the 20th.

20 Why?

21 Thisisjust two days after the incident.

22 Why would Mr. Nadey get sick, retch two days after
23 theincident?

24 He hasn't even had his blood drawn yet, nothing has
25 been seized from his house yet, and heis starting to get
26 sick.

27 Why? Why?

28 He hasn't given the bodily fluid sample.
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1 Isn't it reasonable to infer that he is sick because

2 he knows what is forthcoming?

3 Another small fact that Mr. Horowitz triesto spin

4 doctor the evidence regarding Mr. Nadey occurs when he tells
5 you at the time of the incident he, Mr. Nadey, looked good.
6 At the time of the incident he looked good?

7 He didn't start to go downhill until the police took

8 his samples and were following him?

9 Well, that's a crock. That's a crock.

10 Let'slook at the truth.

11 Mind you now, this was on January 20th, 1996, only

12 two days after the murder.

13 Okay?

14 Thiswas Nurse Wilson, direct examination.
15 QUESTION: Mr. Wilson, could you
16 indicate to the Court and jury what you do
17 for aliving?

18 ANSWER: I'm anurse.

19 QUESTION: And where were you
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20 assigned for your nursing duties?
21 ANSWER: | work part-time at Highland
22 Hospital in the emergency room and full-time

23 as manager at Kaiser Hayward ICU nights.
24 QUESTION: Okay. Directing your
25 attention to the late hours and the evening
26 of January 20th, 1996, to the early morning
27 hours of January 21st of '96, about 1:30 in

28 the morning, were you working as anurse at

JESSICA BARRY LEE, CSR 5428

5139
1 Highland Hospital ?
2 ANSWER: Yes, | was.
3 QUESTION: Can you describe the
4 appearance of the genital area when you
5 performed this examination?

6 Now, thisis, you know, the 20th to the 21st, 10:45
7 or so until 1:30.
8 WEéll, | didn't recognize him at

9 first. Hewasvery first disheveled. He--
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10 the area, scrotum was crusty, unkempt.
11 Obviously, there was no hygiene.
12 QUESTION: When you say crusty, what

13 do you mean by that?

14 ANSWER: Faky, kind of foreign
15 material.
16 QUESTION: So generaly just kind a

17 filthy, unkept appearance?

18 ANSWER: Yes. The shirt unwashed.
19 QUESTION. Okay. And all I'm getting
20 a isit's hard to differentiate one from the

21 other precisely yearslater. Isthat fair?

22 ANSWER: Wéll, he sort of stood out.
23 This was cross-examination by Mr. Giller, by the way.
24 Well, he sort of stood out because of

25 ageneral affect. The general way he carried
26 himself, very quiet, the tattoos on his
27 forearm, fingers, and things like that.

28 |s there any doubt who we are talking about?

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: And did you have any since
2 now as anurse, as a professional, how long

3 he had this ailmost bum like, for lack of a

4 better word, appearance?
5 ANSWER: At least three, four days,
6 maybe.

7 Okay. That puts him looking like a bum, unkempt,

8 filthy, pig swine three to four days prior to this medical

9 examination taking place.

10 Okay?

11 And yet Mr. Horowitz tells us that he looked good.

12 That'swhy what attorneys say isn't evidence.

13 And if Paul Miller thinks he looked good, Mr. Miller
14 isaliving example of the old proverb "Don't judge a book by
15 itscover."

16 Nevertheless, Nadey's hygiene was repugnant, at least
17 within two days prior to the murder. He looked bad.

18 Or was that more defense spin?

19 Once again, that's why what lawyers say isn't

20 evidence.
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21 Another point of contention Mr. Horowitz made about
22 stuff getting on the cuffs of his shirt when he had cut the
23 victim'sthroat. Where isthere any evidence that Mr. Nadey

24 wore along-seeved shirt?

25 Remember Mr. Horowitz came up with the cuffs, long
26 sSleeves.
27 | looked over this entire record. Thereisno

28 reference whatsoever as to the length of the sleeves of the

JESSICA BARRY LEE, CSR 5428
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1 shirt, the Skyline Chem Dry shirt, that was worn by the

2 defendant.

3 So for Mr. Horowitz to get up there and say blood, if

4 it got it on hisjacket, would have gotten on the cuffs of

5 hisshirt, too, that's wishful thinking. It's not evidence.

6 Thereisnothing in the record about long or short sleeves.

7 No evidence. Just defense spin.

8 Mr. Horowitz goes on and on and on about not running
9 any tests on the hunting knife found in the master bedroom,

10 wanting you to believe that the police were inept, were lazy,

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (361 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

11 aretrying to keep the evidence from pointing to somebody

12 elseinlieu of Mr. Nadey, in other words, setting up
13 Mr. Nadey.

14 | can't tell you -- or | can tell you that the police

15 don't test everything in sight, especialy when it's obvious

16 that thereis no evidentiary value to such.

17 Remember Technician Elizabeth Nice?

18 Thiswas direct examination.

19 First of al, the hunting knife or the onein the

20 sheath, that's the one displayed in People's Number 26,
21 that's the photograph. I'll show you again.

22 QUESTION: The knife you testified

23 was found on the ledge of the window behind

24 the bed in which the blood was contained on.

25 |sthat correct?

26 ANSER: Yes, sir.

27 QUESTION: It was behind the mini
28 blinds?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: Yes, gir.

2 QUESTION: Now, did you have to pull
3 the mini blinds up to observe that knife and
4 retrieveit?

5 ANSWER: Yes.

6 QUESTION: So that wasn't visible

7 then to the naked eye if somebody went in the

8 room initially; isthat correct?

9 ANSWER: No, sir.

10 QUESTION: Only by pulling up the
11 blinds were you ableto seeit?

12 ANSWER: Yes, sir.

13 QUESTION: When you examined the

14 knife, did it ever appear to have any

15 bloodstainson it at al?

16 ANSWER: No, sir.

17 QUESTION: Was there any moisture or
18 dampness on it?

19 ANSWER: No, sir.

20 Now, if that knife had to have been used in this
21 case, and it has been washed off, there would have been --

22 there would have been moisture stains, there would have been
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23 some evidence that that was the knife used.

24 It wasn't even visible to the naked eye when Nadey
25 took her into that bedroom. Y et the defense wants usto
26 think that we are afraid to test it. But it gets better.

27 But it gets better.

28 Thiswas Donald Fermenick, and | think it was

JESSICA BARRY LEE, CSR 5428
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1 redirect examination.
2 I'm sorry. It was cross-examination by Mr. Horowitz.
3 QUESTION: And when did you touch
4 that knife?
5 ANSWER: Two days prior to the
6 incident, the 16th.
7 QUESTION: And how did you handle the

8 knife? Did you touch the blade part and the
9 handle, one or the other?

10 ANSWER: | don't remember. | just
11 remember being alittle surprised that |

12 foundit, and | just set it -- | setit up
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13 above where it couldn't be touched.

14 And then we go to Sergeant Taranto.

15 QUESTION: Okay. Wasthere any
16 reason that that knife was not processed for

17 fingerprints?

18 ANSWER: Yes.

19 QUESTION: What was the reason?
20 ANSWER: | received acal, asbest |
21 can recall, from Technician Nice telling me
22 there was aknife there. | told her I'd come

23 down, I'd take alook at it. | did respond

24 and looked at it. She had told me on the

25 phone that she discovered thisknife on a
26 window sill behind some closed venetian
27 blinds in the bedroom where the assault

28 occurred and that she did not believeit to

JESSICA BARRY LEE, CSR 5428
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1 be involved, that there was dust around the
2 knife and some dust on the knife. It looked
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3 like it had been there for sometime, so |

4 responded and looked at it. | agreed with

5 her assessment, and | told her to, aside from
6 that, collect it and preserveit in the event
7 that we ever wanted to proceed to processiit

8 at alater time. And that was done to my

9 knowledge.

10 Mr. Horowitz would have you think that we are afraid
11 to test that knife.

12 Wéll, you know what?

13 Y ou know, you don't stoop to trifles. You don't test
14 something you know darn well isn't going to be fruitful. And
15 if there is doubt about that knife and it had been there for
16 awhile, why go through the futility of doing it?

17 But Mr. Horowitz claims that the police were afraid
18 todoit. Butthat'sjust a smoke screen, ared herring

19 thrown out for you, hoping you'll bite on it to confuse you.
20 But it truly isanon-issue.

21 Now, Mr. Horowitz really doesn't liketo -- or

22 doesn't like Sharon Smith at all. In fact, Mr. Horowitz, the

23 self-anointed DNA expert, the self-anointed criminalistic
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24 expert, the self-anointed computer expert, errs alittle too
25 much in his own background check on people.

26 Do you remember thislittle gem? Do you remember
27 thislittle gem?

28 This was Sharon Smith on cross-examination.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: And what was the nature of
2 the error that you made?
3 ANSWER: One of them was aclerical
4 error. It was atypo on areported result.
5 QUESTION: Okay. Okay. Andthe
6 other?
7 ANSWER: One of them was a mistype on
8 one of the enzymes that we type as a genetic

9 marker that can betyped in blood. The

10 actual sample was arare type that we hadn't
11 seen before, and we miscalled it.

12 QUESTION: Andthe Alan Ked

13 incident, do you recall that Alan Keel mixed

file:///LJ/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (367 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

14 two samples together, got the wrong result,

15 and then you reviewed his results and okayed

16 them?

17 ANSWER: I've never worked with Alan

18 Kedl.

19 QUESTION: Didn't Alan Keel work with

20 your lab when your name was Brinkley?

21 ANSWER: Alan Kedl has never worked

22 in the Alameda County L aboratory.

23 Does this mean that Mr. Horowitz has failed his own

24 proficiency test in getting the facts straight? Where did

25 that little gem come from?

26 Heisin error, and that is not the first time.

27 He makes the bald assertion that Sharon Smith lied,

28 she contaminated the rectal swabs with Nadey's blood, and at

JESSICA BARRY LEE, CSR 5428
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1 one point in time, quote, "there was lots of blood being
2 moved around by thisinfamous woman. Swabs, whole blood,

3 dlides were open together and hence contamination.”
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4 Oh, redly?
5 This was cross-examination -- direct examination by

6 me of Ms. Sharon Smith. Sharon Smith. 1'm sorry.

7 QUESTION: | don't know if |

8 understood you correctly on one of the

9 answers you gave.

10 Do you remember your

11 Cross-examination?

12 Y ou indicated that when the vaginal

13 slides of Terena Fermenick were on the bench
14 that you were working on, you then went, you
15 left that, and did some work on the blood of

16 Donald Fermenick.

17 Do you recall that series of questions?

18 ANSWER: Are you talking about the
19 vaginal slides specifically?

20 QUESTION: Yes. Mr. Horowitz asked
21 you a question, did you have the slide of one
22 person and the whole blood of another person
23 working at the same time on the same bench?
24 My question to you is did that occur?

25 ANSWER: That would not occur. The
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26 liquid blood samples are examined in aroom
27 that's separate from the other examinations.
28 Those are done in a different room.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: So even though you might
2 be working on slides of one person, the whole
3 blood of another, thiswould be in a separate
4 room that you were doing these examinations?
5 Would that be fair?
6 ANSWER: That's correct.
7 ThisisMr. Horowitz on his cross-examination.
8 QUESTION: So what happensto the
9 butcher paper?
10 ANSWER: It getsthrown in the trash
11 If it's not contaminated, just folded up and
12 put it in the trash.
13 QUESTION: Trash next to your work
14 area?
15 ANSWER: 1 think one thing that we --
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16 | think we need to make clear that | have

17 separate work areas for thiswork. The blood

18 typing is done in one room, the evidence

19 examinations are done in a second room, and

20 the microscope where the semen stains are

21 looked at is done in athird room.

22 Now, whereis all this contamination coming from,

23 thisevil, vile, lying purging criminalist? Defense spin?

24 | just read her testimony. A lot different than what

25 Mr. Horowitz told you.

26 Let's put this contamination defense garbage to bed

27 once and for al.

28 Now, Mr. Horowitz made another attempt to spin atail

JESSICA BARRY LEE, CSR 5428
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1 from actual evidence.

2 Remember hisfirst question to Steve Myers on

3 cross-examination?

4 Thiswas hisfirst question out of his mouth to Steve

5 Myers,
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6 QUESTION: Mr. Myers, science, kind
7 of a crude expression, but have you ever
8 heard of the expression garbage in and

9 garbage out?

10 ANSWER: | heard it in the Simpson
11 trial.

12 QUESTION: All right. So basically
13 If you were given samples that were

14 contaminated or otherwise inappropriately
15 altered, you would come up with the same

16 results that you did in this case; isn't that

17 right?

18 ANSWER: Wéll, we have to remember
19 that there are different areas of

20 contamination. In thiscase, in specific, we
21 are dealing with semen, and if you wereto
22 contaminate semen with saliva, for example,
23 then the semen, the sperm profile, would

24 still be from the sperm. The non-sperm
25 salivawould go to the non-sperm.

26 QUESTION: Areyou saying you can't
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27

28

10

11

12

13

14

15

contaminate semen with another bodily fluid?

ANSWER: Saliva, urineg, it's not

JESSICA BARRY LEE, CSR 5428
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going to work. It's not going to work.
Here was redirect examination.
QUESTION: How would you contaminate
asperm fraction if you so desired?
ANSWER: Again, aslong as separation
Is complete, really the only way to
contaminate a sample prior to extraction
would be to add sperm.
And then | asked him:
QUESTION: Do you havein your
|aboratory as a matter of course little vials
of sperm that you can contaminate samples
that you have in your lab?
ANSER: No, we don't keep that.

So, how are you sitting there going to contaminate

16 semen with any other bodily fluid?
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17 It can be extracted, and the hard tough sperm is

18 going to be left.

19 Y ou cannot contaminate it unless you want to

20 contaminate it with sperm, and | don't think the state DOJ
21 labisacting as a sperm bank.

22 | want to point out some of Mr. Horowitz's quotes

23 regarding the DNA, and I'll put this dead horse to sleep once

24 and for all.
25 Here are some of the things he said to you:
26 "I have a problem of accepting RFLP."

27 WEell, that is not his prerogative.

28 Another quote, "The only person catching these

JESSICA BARRY LEE, CSR 5428
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1 mistakesisme."
2 Quote, "I'm telling you that the RFLP results are not

3 real and that you were bamboozled."

4 "I'm telling you of all the harm that Sharon Smith
5 did."
6 | think you get theidea. Heisarguing toyou. He
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7 isnot doing that as an attorney. Heistestifying asif he
8 werethe expert. It'sjust amazing. Likethey say, alittle
9 knowledge is a dangerous thing.

10 Heis saying things to you asif they were proven
11 facts, and yet he's admitted they are just his theories.

12 Now, do you recall what he told us about the law

13 enforcement bias that Mr. Myers has?

14 Bias, law enforcement.
15 Thiswas redirect examination.
16 QUESTION: Sir, from the years 1992

17 to '95, before you began any work in this

18 case whatsoever, how many people were

19 suspects in a case that you were working on?
20 I'm talking -- strike that, I'm talking DNA..
21 ANSWER: In casesthat have calendar

22 years '92 through '95, | worked on cases that
23 involved approximately atotal of 80

24 suspects.

25 Remember this?

26 80 suspects.

27 QUESTION: And becauseyou're alaw

28 enforcement agency representative, sir, did
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1 you make inclusions of all 80 as being
2 suspects as including them in your reference
3 group?
4 ANSWER: No. | excluded
5 approximately 60 of them.
6 QUESTION: So three out of four
7 people that you were looking at evidence on
8 through your work were excluded in a criminal
9 matter; is that correct?
10 ANSWER: Correct.

11 Boy, thereis abig time bias, huh?

12 Three guys out of four that he looked at in cases

13 that he worked prior to this one he excluded.

14 Where isthis pervasive law enforcement bias?

15 Y ou remember histestimony. 1'd much rather find an
16 exclusion. It makes my life awholelot more simple.

17 And now you know why.

18 Now, the defense makes all of these allegations
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19 regarding DNA: It's contaminated. It's got poor databases.
20 It'sgot faulty machines. Myers only has a master's degree
21 (sic) and on and on and on.

22 But what do we know? What do we know?

23 One thing we do know is that they have hired their

24 own expert.

25 Remember the testimony?

26 One Dr. Edward Blake, and he has access to all of

27 Steve Myers work, including his notes and the evidence. If
28 Myersiswrong in anything he has done, then they certainly

JESSICA BARRY LEE, CSR 5428
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1 would have picked up on it and retested the evidence to

2 exclude Mr. Nadey.

3 Wouldn't they? Isn't that right?

4 Y ou've got your own expert. You have access to all

5 of Myers lab notes, as Mr. Horowitz had. Certainly they

6 shared them with their expert.

7 Why then didn't we see any defense expert here to say

8 that Steve Myers was wrong or to show by their own expert,
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9 thefamous Dr. Blake -- not master (sic), as Mr. Myers was,
10 but adoctor -- why didn't they call him to say that Myersis
11 wrong and that we've got the wrong guy; Nadey is excluded?
12 And you all know the answer to that. You all know
13 theanswer. They can't.

14 Let'slook at the testimony relative to thisissue.

15 First question:

16 QUESTION: Sir, okay. We aretalking

17 about a Dr. Blake, Dr. Ed Blake. Heisa

18 Ph.D.; isthat right?

19 ANSWER: Actualy, heisnot

20 technically aPh.D. | believeit's adoctor

21 of criminalistics, what they call aD. Crim.

22 Mr. Horowitz -- this was his question and answer:
23 QUESTION: Do you have that degree?

24 ThisisMr. Myers answer: No.

25 It's already heis differentiating Ed Blake, D. Crim.

26 as opposed to the local person with the master's (sic).
27 Okay?

28 And that was in direct response to this series of

JESSICA BARRY LEE, CSR 5428
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5153
1 questions.
2 Question by me: Sir, did you consume
3 all of the evidence which was sent to you for
4 DNA testing?
5 ANSWER: No. In each case-- sofor
6 the rectal swabs, the vulva swab, the pants
7 stains -- | make sure to leave evidence for
8 retesting by the defense.
9 Okay.
10 ANSWER: If at al possible. Andin
11 this case for every sample there was, |

12 believe, at least half of what was present

13 when | received the evidence was maintained
14 for potential defense retesting because,

15 really, the best way to take care of any risk

16 of sample mixup isto retest the evidence,

17 and so we always try and gear towards having
18 that available for the defense.

19 QUESTION: Soif the defense for
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20 Mr. Nadey wished to hire another lab to do

21 their own independent testing, thereis

22 enough evidence remaining so that they can do
23 that?
24 ANSWER: Yes. Therearelabs

25 throughout the state, well, throughout the
26 state and the country, that are capable of
27 recreating every test that we performed in

28 this case that could be hired.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: Did you as a matter of
2 fact provide your entire work notes --
3 And there was an objection by Mr. Horowitz.
4 QUESTION: Entire work notes and
5 copies of everything up in this case to aman

6 described as Dr. Edward Blake, who was hired

7 by the defense in this case?
8 Again, Mr. Horowitz posed an objection. It was
9 overruled.
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10 THE WITNESS: Copiesof all my notes

11 were provided to Dr. Blake of Forensic

12 Science Associates. It'saprivate forensic

13 firm in Richmond, California. He also came
14 over to our lab and took his own photographs
15 of photos in my notes.

16 And then | asked him:

17 Was there any correspondence between

18 you and Dr. Blake?

19 People's Number 51. Okay.

20 Thisis on the letterhead of Dr. Blake's, their

21 expert, who was hired by them:

22 On August 3rd of last year, he wrote to Steve Myers
23 at hislab, People versus Giles Nadey.

24 And it even gives Mr. Blake's file number, 97254,
25 Okay?

26 So he'shired. Thereisno question about that.

27 These guys have hired a defense expert.

28 Okay?

JESSICA BARRY LEE, CSR 5428
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1 Everything is there to be retested.
2 Dear Steve:
3 There are two and possibly three

4 additional documents needed for review of the

5 work in the Nadey case. First the photograph

6 was not obtained of the DQ-alphatyping

7 strips described on page 130.

8 And he goes on and on, and he signsit.

9 If you can call me to discuss the

10 problem, that would also be helpful.

11 Sincerely, Ed.

12 Carbon copy to Mr. Giller.

13 Gee, doesn't something strike you as really kind of

14 funny?

15 They have al this evidence that Mr. Horowitz had,

16 each and every page, documentation, and we get aD. Crim.,
17 not just some master (sic), and we don't see him. And for
18 five and a half hours Mr. Horowitz israiling on the People's
19 contaminated evidence, on the faulty databases, calling my
20 case garbage in and garbage out, when they've got aD. Crim.

21 ditting there who has examined this and we don't see him.

filex///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (382 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

22 Oh, my. AsDick Enberg (phonetic) said on the Wide
23 World of Sports, "Oh, my."

24 Why not? Why don't we see this expert?

25 What attorneys say isn't evidence, Ladies and

26 Gentlemen.

27 In 1996, Mr. Horowitz says that he was only a

28 criminalist for three years, he being Mr. Myers.

JESSICA BARRY LEE, CSR 5428
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1 Again, Mr. Horowitz fails his proficiency test for

2 being wrong, because the question was when did you begin your
3 work in the Department of Justice? He said since 1991.

4 By my math -- and | certainly am not aD. Crim. --

5 '91to'96 isfive years. But, again, Mr. Horowitz attempts

6 totrivialize the quaifications of Mr. Myers.

7 Mr. Horowitz tells us that Mr. Myers doesn't really

8 understand DNA, and it's only when Mr. Horowitz explained it
9 doesit become clear. Oh, my. How the ego can embellish the
10 facts. More defense spin.

11 Let'stake alook at this unknown donor. And | find
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12 it very interesting Mr. Horowitz seems to think DNA is good
13 enough to find an unknown donor in al of these samples, the
14 vulvaswabs. It's good enough to do that, but when it finds
15 and points the finger of guilt to Mr. Nadey, it's flawed.

16 It'sgood for finding somebody else, but it's flawed when you
17 find my guy.

18 WEell, there's adefense lawyer talking. That's just

19 wonderful.

20 We are going to talk about this person, this unknown

21 person who was a minor donor on the PCR vulvaswabs. There
22 isno question. | brought that out. Thereisathird donor,

23 aminor donor. No question about it.

24 | asked, though, Mr. Myers a question:
25 Hypothetically, could a minor donor
26 have been a contributor to the vulva swab

27 if -- and | am saying only if --
28 Mrs. Fermenick had had unprotected sex with
JESSICA BARRY LEE, CSR 5428
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1 another person?
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2 ANSWER: | certainly couldn't

3 eliminate that as a potential. That would be

4 one way to have semen on the vulva.

5 Okay. No question. That isa possibility. | follow

6 it up with a second question now.

7 QUESTION: Hypothetically, sir, would
8 another explanation be if a person has

9 unprotected sex with afemale and then

10 another person has unprotected sex with that
11 same female and then forcibly sodomized the
12 victim in this case, isit possible for the

13 transfer of sperm cellsin that scenario I've
14 just described to account for the minor

15 donor?

16 ANSWER: | certainly couldn't

17 eliminate that scenario.

18 I'm not really being a proponent in

19 any scenario such asthis. | know that

20 there's an extradonor. |I'm not sure how it
21 got there, but | certainly couldn't eiminate
22 that scenario.
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23 QUESTION: Soisthere any other
24 possible scenario then other than, one,
25 contamination that you seemed to have taken

26 by your reagent testing, two, the victim
27 having sex with athird party who is not
28 listed on the reference blood samples, or,

JESSICA BARRY LEE, CSR 5428
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1 three, Mr. Nadey having sex with awoman who
2 had sex with somebody else and then he
3 transferred thisto the victim? Isthere any

4 other scenario that you can think of that

5 would produce the unknown minor donor on the
6 vulva swab?
7 ANSWER: Assuming this minor donor is

8 definitely from sperm, then there aren't any

9 other real scenariosthat | can think of.

10 WEell, now, doesn't that really bring into closer

11 focus the filthy hygiene of Mr. Nadey? Doesn't that all

12 become really relevant now? Huh?
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13 We know from Nurse Wilson that some three days, three
14 to four days prior to 1-20-96 -- so that puts us well within

15 the day or two before that -- Mr. Nadey had afilthy,

16 unwashed condition. And when Nadey got his blood drawn, it
17 wasfilthy, it was crusty, it was unhygienic. Andthatis

18 according to Nurse Wilson.

19 | guess Mr. Horowitz would have you think that he's

20 got abias, too.

21 Ask yourself this: Y ou saw the thoroughness of

22 Mr. Horowitz on his cross-examination of Mr. Myers. And he
23 did. Heput alot of effort into that. He even found the

24 timesin the past when Mr. Myers had handling accidentsin
25 thelab. No question that was good work. That was good

26 work.

27 Don't you think, though, if Mr. Myers ever had scored

28 lessthan a hundred percent on any of these proficiency exams

JESSICA BARRY LEE, CSR 5428
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1 we would have seen it up on the board all blown up asanice

2 defense exhibit? Wouldn't we have seen that? Because you
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3 know they went over his background real thoroughly.

4 I'm telling you why they refused to hire Ed Blake to
5 cometo court and testify.

6 One, he found no errorsin Steve Myers work, his
7 methods, his samples, his statistical data or his results;

8 and,

9 Two, they did not retest because then there would

10 have been a second finger of DNA evidence of guilt pointing

11 at Mr. Nadey.

12 That's why they didn't do it.

13 Here is something else to consider: We have all had
14 dealings with insurance companies; right? Everybody has

15 insurance -- home, a car, personal liability.

16 Do insurance companies just give money away? Do they

17 just come out and hand over a couple of hundred thousand
18 here, a couple of hundred thousand there?

19 Hey, they are in the process of making money. They
20 arejust goingto giveit away?

21 Right. They fight over every nickel. Every

22 miserablelittle nickel. They don't give up the ghost one
23 iota

24 Or have you forgotten your last homeowner's claim?
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25 Let'stake alook at something. Thisis Mr. Horowitz
26 in his cross-examination of Minister Don Fermenick.
27 Thiswasthe Court: Did Mr. Miller

28 also settle a part of this lawsuit?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: | believe as part of the
2 Skyline.
3 MR. HOROWITZ: Q. Okay. And how

4 about Harris Research, Utah Corporation, did
5 they also settle?

6 ANSWER: Yes.

7 QUESTION: And how about L abor

8 Connection, did they also settle?

9 ANSWER: Yes.

10 QUESTION: And, infact, Thomas

11 Hannigan and Celeste Hannigan also settled;
12 right?

13 ANSWER: Yes. They are the owners of

14 the company.
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QUESTION: Okay. And they paid
$375,000; isthat right?

ANSWER: | don't remember who each of
the parties represented.

QUESTION: And your daughter also
gets payments totaling $1789 on top of the
lump sum payment; is that correct?

ANSWER: Over the course of time, my
daughter -- I'm sorry.

QUESTION: Yes. Isntit truethat
in just the settlement involving you and your
daughter, the Skyline Chem Dry on Thomas
Hannigan and Celeste Hannigan and Paul Miller
and Pacific Shellback Corporation, thereisa

JESSICA BARRY LEE, CSR 5428
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lump payment of $375,000?
Yes. Yes.

Now, | don't think insurance companies are going to,

4 you know, be called the most charitable people in the world.
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5 And for them to settle a claim such as that, don't you think

6 they took alittle peek at the DNA evidencein this case?

7 Huh?

8 Don't you think that they might have had somebody

9 take alook at that and seeif there is anything wrong with

10 it so they wouldn't be shelling out those huge amounts of

11 money?

12 Don't you think they would if they found the DNA to
13 beinerror object to it being wrong or to have any question
14 about it? Do you think these Good Samaritans are just going
15 to hand over that kind of money?

16 No, no.

17 S0 let me ask you this. If Dr. Blakeisn't called to

18 testify, the insurance companies shell out, you know, over a
19 million dollarsfor the role they had in the wrongful death
20 of TerenaFermenick, ask yoursdlf this. Isthe defensein

21 this case smarter than all the lawyersin the insurance

22 companies, or are they just more desperate?

23 And that's a no-brainer.

24 It'sano-brainer.

25 Mr. Horowitz wants you to disregard the RFLP, and he
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26 wants you to pay more importance to the semen on the jeans.
27 Why?
28 | don't know. It hurts him. | don't know why he

JESSICA BARRY LEE, CSR 5428
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1 would want you to say ignore the jeans. That was part of the
2 RFLP.

3 How can anybody contaminate the jeans with semen

4 stains?

5 Where is Sharon Smith going to get avial of

6 Mr. Nadey's semen?

7 How?

8 It'simpossible. Those were delivered --

9 Don't forget Mr. Horowitz is alittle confused upon

10 the dates on which things were received into the lab and so
11 forth and when the work was done.

12 On 1-19, after the coroner -- after the autopsy, all

13 the vulva swabs, and the jeans and everything else went to
14 the coroner's evidence locker.

15 On January 22nd of the year 1996, Taranto picked up
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16 and took it down to the ACSO lab where she started work on
17 it.

18 On 1-26, after she had done her work on it, she

19 packaged it up -- that is the swabs, the whole blood samples,
20 and the gauze pads that she made from the whole blood

21 samples -- and Taranto took that back to the DOJlab on 1-26.
22 You can look at the envel opes.

23 Okay?

24 The vulva swab envelopes, they all give the chain of

25 custody when they got them.

26 However, she didn't work on the jeans until

27 January 30th, four days after all of the other stuff isup in

28 thelabin Berkeley.

JESSICA BARRY LEE, CSR 5428
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1 And then on 4-30, after she made the cutouts of the
2 jeans-- 4-30-1996, about four months later -- that's when
3 Steve Myers gets the jeans cutouts and then completes the
4 RFLP.

5 Tell me how those jeans and the semen stains were
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6 contaminated. Tell me how. Tell me.

7 Defense spin.

8 Basically, the defense has shown us their true

9 desperation and venom for the way they attacked Elizabeth
10 Nice.

11 Quote, "lI'vegot itinfor her."

12 Sharon Smith, aliar who deliberately contaminated

13 the evidence because she is pro law enforcement.

14 Steve Myers, abiassed law enforcement criminalist

15 who dances to whatever tune the police want him to.

16 But, you know, the one thing which really showed the
17 defensein this case and their feelings of desperation isthe

18 manner in which they treated Donald Fermenick, the minister
19 who found his wife, his companion, sodomized and murdered.
20 Remember thislow point of the trial?

21 Perhaps Mr. Horowitz had it in for the minister, too,

22 just like he did Elizabeth Nice.

23 QUESTION: Did you ever tell anybody

24 that the dagger that was found in the house

25 was one of your cousin's toy knifes?
26 ANSWER: During the statement?
27 QUESTION: At any time?
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28 ANSWER: | may havein the last three

JESSICA BARRY LEE, CSR 5428
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1 years at some point. | didn't know at that
2 point until somebody told me.
3 QUESTION: But did you consider it a

4 toy knife?

5 ANSWER: No.

6 QUESTION: Didyou ever cal it atoy
7 knife?

8 ANSWER: No.

9 QUESTION: Well, let me ask you was
10 the following question and was the following
11 answer given?

12 Question directed to you: What is

13 that?

14 Thisisat the Grand Jury.
15 That is one of my cousin's toy
16 knives. Actualy, it'snot atoy, but he

17 collects knives.
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18 That was the one that was left in the house at
19 Alameda

20 QUESTION: Do you recall -- do you
21 recall being asked that question and giving
22 that answer?

23 ANSWER: | don't recall being asked
24 that question or giving that answer.

25 QUESTION: Sir, you had an interest
26 in establishing that Mr. Nadey was

27 responsible for your wife's death

28 financialy, didn't you?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: | wasn't trying to establish

2 anything. | just wanted to make sure the

3 person who killed my wifeis brought to

4 justice.

5 QUESTION, Mr. Horowitz: But, in
6 fact, you received amillion dollarsor soin
7 settlement of your civil lawsuit against the
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8 Skyline Chem Dry, against Paul Harris, and

9 the various entities having financial

10 relationships with the Chem Dry Company; is

11 that correct?

12 ANSWER: That's correct

13 QUESTION: And, in fact, you could

14 not have won that lawsuit if Mr. Nadey was

15 not responsible for your wife's death; isn't

16 that right?

17 ANSWER: That's correct.

18 What has that lawsuit got to do with anything in this
19 case?

20 Is he trying to show that he was happy that Terena
21 Fermenick died and he got some financial benefit for having
22 hiswife and companion killed?

23 What is the relevance of that?

24 But they just made him endure alittle bit more

25 grief,

26 What, are they going to try and pin thisthing on

27 him?

28 They are -- if they are, it sounds like they changed
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1 their trial strategy in midstream.

2 Okay. Enough of the DNA. Enough for the spin

3 doctoring. Let'sforget that.

4 Let me tell you what the defense did not tell you,

5 which proves the defendant is guilty beyond a reasonable
6 doubt.

7 Okay?

8 First of al, the defendant lies to Sergeant Taranto
9 about hisjacket.

10 Did helie to the police?

11 Y ou betcha he did. Y ou betcha

12 Hereiswhat he told Sergeant Taranto, okay, about
13 thejacket. Thiswas People's 38A, the transcript of the

14 tape. Thisis Taranto questioning him.

15 QUESTION: Do you remember what the
16 weather was like then?

17 ANSWER: It wasraning.

18 QUESTION: Okay. And how wereyou
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19 dressed yesterday?

20 Now, don't forget thisis on the 19th. Heis brought

21 into the department in the afternoon when he and Paul Miller
22 camein together. Detective Miller talked to Paul Miller.

23 Sergeant Taranto talked to Giles Nadey.

24 QUESTION: And how were you dressed

25 yesterday?

26 ANSWER: | was dressed in blue pants,

27 white company shirt, Skyline Chem Dry jacket.

28 QUESTION: Okay.

JESSICA BARRY LEE, CSR 5428

5167
1 QUESTION: Isthat the same thing
2 you're wearing now?
3 ANSWER: Yes.
4 QUESTION: Okay.
5 ANSWER: With the exception of the
6 jacket.
7 QUESTION: Okay. With the exception

8 of the jacket.
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9 QUESTION: And the jacket is--
10 And hereis Mr. Nadey's description of the Skyline

11 Chem Dry jacket he tells Taranto he was wearing on 1-18-96.

12 And the jacket is --
13 QUESTION: And thejacket is--
14 ANSWER: -- isblue and it has Skyline

15 Chem Dry on the back and on the front.
16 Okay. Okay. That'swhat hetells Taranto. Okay.

17 That'sreal good.

18 Now, let's see how his boss describes the attire of
19 Mr. Nadey.
20 QUESTION: Do you remember what

21 clothing Mr. Nadey was wearing on that

22 January 18th date as he departed for Alameda?

23 ANSWER: Yes. Hewas wearing white
24 canvas shoes, | remember that, blue pants,
25 like Biggie work pants, and then a white work

26 shirt and, well, that we supply, and a
27 raincoat, as well.

28 QUESTION: Can you describe this

JESSICA BARRY LEE, CSR 5428
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1 coat?

2 ANSWER: It wasold, yellow, raggedy
3 raincoat, falling apart.

4 QUESTION: And he definitely had that

5 with him as he departed for Alameda?

6 ANSWER: Yes.

7 QUESTION: What occurs when one of
8 your employeesis through with their job?

9 ANSWER: You call the office when

10 you're complete. After you do the walk

11 through with the customer, explaining what

12 didn't come out of the carpet or whatever,

13 you call the office when you are completed

14 with your job and let them know you are done
15 and you're on your way back or whatever.

16 QUESTION: Wereyou back at the

17 office at 4:00 o'clock that afternoon?
18 ANSWER: Yes, | was.
19 QUESTION: And did you receive a

20 phone call from Mr. Nadey about that time?
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21 ANSWER: Not at 4:00 o'clock, no.

22 QUESTION: Did you receive a phone
23 call from him at 4:157?

24 ANSWER: No.

25 QUESTION: Did you receive a phone
26 call from him at 4:307?

27 ANSWER: Right around 4:30, yes, Sir.

28 QUESTION: And where wasiit that you

JESSICA BARRY LEE, CSR 5428
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1 saw him after that?
2 ANSWER: At the office. He returned
3 to the office.
4 QUESTION: Okay. And when you saw

5 him at this time, did he have his raincoat

6 with him?

7 ANSWER: Not at that time, no

8 QUESTION: Didyou ever seethat
9 raincoat again?

10 ANSWER: No, sir.
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

QUESTION: Did you ever ask him where
IS your raincoat?

ANSWER: | believe, yes.

QUESTION: And what did he respond?

ANSWER: Heleft it at the Jack in
the Box restroom.

QUESTION: I'm sorry?

ANSWER: Jack inthe Box restroomin
Oakland.

QUESTION: Heleftitat aJack in
the Box restaurant in Oakland?

ANSWER: Yes.

The Court asked a question: Can you
keep your voice up?

And Mr. Miller says: He said he left
it at the Jack in the Box restroomin
Oakland.

ANSWER: Yes, sir.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: At some point in time

2 after the 18th, were you and Mr. Nadey

3 summoned to go to the Alameda Police

4 Department by Sergeant James Taranto?

5 ANSWER: Yes, the following day, the
6 19th.

7 Okay. Okay. Okay.

8 QUESTION: And how did you get to

9 Alameda PD at that time?

10 ANSWER: | drove Albert. Albert and
11 | drove together to Alameda.
12 QUESTION: And on the way over, did

13 Mr. Nadey say anything to you about the job
14 that he had done the day before?

15 ANSWER: That she was anice lady,
16 nothing out of the ordinary.

17 QUESTION: Did you ask Mr. Nadey

18 about hisraincoat?

19 ANSWER: Yes, | believel did.
20 QUESTION: And did he say where it
21 was lost?
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22 ANSWER: At the Jack in the Box on
23 East 14th. He went to the restroom and | eft
24 it hanging on the hook.

25 QUESTION: Now, you'veidentified a
26 procedure required by acall when they are
27 complete with ajob?

28 ANSWER: Yes.

JESSICA BARRY LEE, CSR 5428
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1 QUESTION: Isthe Jack in the Box --
2 remember he told you he left his raincoat on
3 the way back to Emeryville?
4 ANSWER: Not on the way back, sir,
5 no.
6 QUESTION: Let meask you. 1s2424

7 East 14th the most direct way back to

8 Emeryville?
9 ANSWER: No, not the most direct way.
10 QUESTION: Did he say where he was

11 calling from when he made the phone call at
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12 4:30 or s0?

13 ANSWER: By Jack in the Box.

14 Now, this-- heisasking him, going over | lost my

15 rain coat. And Mr. Miller knows the kind of raincoat it is.
16 And yet right after they get there, Mr. Nadey tells Sergeant
17 Taranto that the coat he had on, the jacket, was a Skyline

18 Chem Dry jacket: It's blue and it's got Skyline Chem Dry on
19 the back and the front.

20 Why?

21 I'll tell you why. He obviously dumped that coat

22 somewhere in Oakland and not Alameda. Nadey doesn't know if
23 that coat was found, so he hasto disavow any knowledge of
24 any coat being found with blood on it, ergo, lie. Helied to
25 Taranto about the attire he was wearing because he doesn't
26 know if that coat was found or not.

27 And that'srea cute when he goes some two miles out
28 of hisway to make a phone call to his office, passing up

JESSICA BARRY LEE, CSR 5428
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1 those 18 other public telephones, two gas stations, and then
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2 many restaurants to make a phone call to do hisduty. That

3 isacrock. He'sgot to get out of Alameda right now, and he

4 doesn't know when the body is going to be found, and he

5 doesn't want to be stopped with that rain jacket with the

6 blood onit. That'swhy heliesto Taranto.

7

Now, the Court isgoing to tell you asajury

8 instruction about consciousness of guilt.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

If you find that before the trial the defendant made
awillfully false or deliberately misleading statement
concerning the crime for which heis now being tried, you may
consider that statement as a circumstance tending to prove a
consciousness of guilt. However, that conduct is not
sufficient by itself to prove guilt, and its weight and
significance, if any, are for you to decide.

Another real interesting part of thistrial came out.
| don't know how many people picked up onit. | didn't
initially until | started looking at the transcripts.

But remember that work order, People's 37A and 36A,
the yellow one that was found?

Thisis36A. He compared it. It wasthe same asthe
original that was turned in with the check, carpets cleaned,

area. Theliving room, the dining room, and the master
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24 bedroom.

25 That work order was completed prior to Terena getting
26 back to Walnut Street, and all that was needed was for her to
27 signthat form and pay with the check and depart. That's why
28 sheleft her baby in that Saturn car of hers. It was going

JESSICA BARRY LEE, CSR 5428
5173

1 to beaquick pay and go.

2 Remember testimony from Mr. Fermenick?

3 She would never leave that baby alone. Just for the

4 blink of an eye. It was going to be aquick pay and go.

5 All right. Hereiswhere Mr. Nadey makes another

6 major blunder.

7 Okay?

8 Now, you're al looking a me like what in God's name
9 areyou talking about?

10 He was through with that cleaning job at around 3:07,
11 3:08, because that's when he made those 1-900 phone calls.
12 Heistrying to get alittle sex in hislife. Heistrying

13 to call those sex talk phone numbers while at the church
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14 house.
15 So where do you think his mind is from 3:07 to 3:08

16 on when those phone calls are made?

17 He's planned this sexual assault from the get go.
18 Okay?

19 He knows she is due to return around 4:00 o'clock.
20 And do you remember what the boss said?

21 Thisjob should have taken about an hour. And he

22 said he started about 2:06.

23 Remember that?

24 The job should have taken an hour.

25 And we find about 3:07, after the job was completed,
26 heis making those phone calls.

27 Okay. That's uncontroverted. Y ou've got those phone
28 records. They'rethere. They'rethere.

JESSICA BARRY LEE, CSR 5428
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1 The job should have taken an hour, and at 3:07 heis
2 making the phone calls. So he's got sex on hismind right at

3 that point. Heisworking up a sexual appetite.
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4 Now, he's checked out the house and the location that
5 he'splanned to do it in, and he discovered the master

6 bedroom. He also knows --

7 And | just read you the passage that he is supposed

8 to phonein the office as soon as possible. So he needs to

9 do something. He needs to do something to account for the
10 unexpected delay. So he includes on the work order the
11 master bedroom.

12 But you know what? Guess what?

13 Thereisno rug on the floor of the master bedroom.
14 Okay?

15 Here is the master bedroom right here.

16 Seethis? Seethat?

17 That's the master bedroom. Hereisthe left side of

18 the bed where | said she dlid off on the left side and walked
19 and left the blood on the floor.

20 Right?

21 And then she goes out into the hallway, and she goes
22 on down.

23 There is the master bedroom.

24 Okay?
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25 Ladies and Gentlemen, thisis the room that that

26 filthy pervert with the tattoos al over his arms and hands

27 sayshecleaned. He cleaned this, and he billed her for it.

28 You tell me how he cleaned this. He put it right on the work

JESSICA BARRY LEE, CSR 5428
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1 order that was prepared before she even got back, and heis
2 telling usthat he cleaned the master bedroom.

3 And you know what?

4 That ruse, it almost worked.

5 Remember the cross-examination of Paul Miller, the
6 defendant's boss, by Mr. Giller?

7 | won't forget it, and I'm going to read it to you so

8 you don't forget it now, either.

9 Thisis cross-examination of Mr. Miller.

10 Okay?

11 Now don't forget he said thisjob should have taken
12 an hour.

13 QUESTION: Okay. Now inthisjob

14 originally, it was your understanding that
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15 that job small, just aliving room, dining

16 room, and hallway?

17 ANSWER: That's correct.

18 QUESTION: Okay. So you thought that
19 job should take maybe like alittle over an

20 hour; right?

21 ANSWER: Yes. If that, yes.

22 QUESTION: But asit turnsout and as
23 you can see from the work order, that he did
24 more than was originally contemplated?

25 ANSWER: Yes.

26 QUESTION: He ended up doing the
27 living room, dining room, and a master

28 bedroom?

JESSICA BARRY LEE, CSR 5428
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1 ANSWER: That's correct.
2 QUESTION: Correct?
3 ANSWER: That's correct.
4 QUESTION: So that job would take a
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5 much, you know, longer period of time,
6 certainly, than what you had originally

7 contempl ated?

8 ANSWER: Yes.

9 QUESTION: All right. Andasa

10 matter of fact, the master bedroom wasn't
11 included in the original thinking, but it

12 turns out that not only was it included but
13 that was by far the larger area?

14 ANSWER: That'strue.

15 QUESTION: Yeah. That wasthetotal

16 job that was how many square feet?

17 ANSWER: 528.

18 QUESTION: Okay. But the master

19 bedroom itself was 288, isit?

20 ANSWER: 86. 266 feet.

21 QUESTION: So that certainly would

22 have taken longer than you thought

23 originaly?

24 ANSWER: Yes.

25 What is going on here, Ladies and Gentlemen?

26 He cleaned the master bedroom?
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27 He makes this out before she even gets back.

28 And then he drags her in there to the master bedroom

JESSICA BARRY LEE, CSR 5428
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1 where he knows the bed is and does the dirty deed.

2 And then he has the gall to put down that he cleaned
3 thisroom which has got no rugs on the floor and he even
4 charged her for it.

5 What a hero.

6 Y ou starting to get sick?

7 In case there is no doubt about that being the master
8 bedroom, let's go back to Elizabeth Nice. Thiswas my direct
9 examination.

10 QUESTION: Okay. Showing you what's

11 been marked previously as People's 26, would

12 you look at that, please?

13 ANSWER: Yes, sir. Thisisaknife

14 and a sheath that was photographed on the

15 west window sill of the master bedroom and

16 the structure at 1515 Walnut.
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17 QUESTION: Now this master bedroom,

18 is that the bedroom portrayed in Peopl€e's 9,

19 the bedroom over there marked as number 5?

20 And if you recall, that was the room that Eileen

21 Bartosz said where the bow is found.

22 Who is kidding who?

23 He puts down he cleans the rugsin aroom with no
24 rugs. Give me abreak.

25 He liesto the cops. We got the DNA.

26 Gee, you starting to see alittle finger of guilt

27 saying that guy right there? Isthat ano brainer for you?
28 Remember consciousness of guilt. He didn't testify,

JESSICA BARRY LEE, CSR 5428
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1 but helied on that work order. He didn't clean that master
2 bedroom.

3 Heis guilty beyond not only a reasonable doubt but
4 beyond any shadow of adoubt. Heisthelast to see her

5 dive. The victim was sodomized, and sodomy is his

6 specialty. Helied about cleaning the master bedroom, and
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7 that lie was to cover up the extratime he would be away from
8 calling in to his boss.

9 He lies about the rain jacket to the police. Because

10 he was known to the sexual assault victim, he hasto kill her
11 to prevent her from going to the police. That is his motive.
12 If he were just some kind of rapist unknown, he would have
13 done it and gone on his way and there would have been no
14 evidence. But he's got to kill her because she knows who it
15 is.

16 The DNA isonein 32 billion. Recta swabs and

17 jeans.

18 If you don't likeit, call your own defense expert to

19 doit. But, whoops, they don't want to do that, and they

20 don't want to retest it because they know Myersis correct,
21 and they don't want another DNA finger of guilt pointing

22 their way.

23 We have the now uncontroverted testimony of Steven
24 Myers when they have hired an expert and refused to call him.
25 That makes his testimony uncontroverted.

26 Once again, Ladies and Gentlemen, the unlawful

27 killing of ahuman being, whether intentional, unintentional,
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28 or accidental, which occurs during the commission of the

JESSICA BARRY LEE, CSR 5428
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1 crime of sodomy is murder of the first degree when the

2 perpetrator had the specific intent to commit the crime of

3 sodomy. The specific intent to commit sodomy and its

4 commission must be proven beyond a reasonable doubt.

5 And to find the special circumstance case involved in

6 theseinstructionsto be true, the murder in the commission

7 of the crime of sodomy, it must be proved that the murder was
8 done while the defendant was engaged in a sodomy, the murder
9 was committed during the immediate flight after the

10 commission of a sodomy, or it was committed in order to carry
11 out, advance the commission of the crime of sodomy, or to

12 facilitate the escape therefrom or to avoid detection.

13 We have proven each and every one of those elements

14 of the crimethat Mr. Horowitz said that | must prove.

15 Ladies and Gentlemen, thisis afirst-degree felony

16 sodomy murder.

17 People's8 and 11. It'sugly. It'sbrutal. It's
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18 unpleasant. It's not the nicest thing you are ever going to
19 see. That was done by that tattooed man. No questions
20 asked.

21 So not only does the DNA point the finger of guilt to
22 him, but the lying to the police about the jacket, the work
23 order falsification, everything else shows us that the

24 defendant is the sodomite and the killer.

25 I'm asking you all after you get instructed by the

26 Court to go upstairs and do your duty and find this hideous,
27 depraved pervert guilty of these crimes as charged. The
28 evidenceisjust overwhelming.
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1 Thank you.

2 THE COURT: All right. Thank you, Mr. Anderson.

3 All right. Ladies and Gentlemen of the Jury, I'm

4 going to give you aten-minute recess, and then I'm going to

5 bring you back down and I'm going to instruct you and submit
6 the caseto you.

7 The instructions will take maybe a half an hour, and
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8 welll get the case to you today.

9 So we'll send you upstairs. We'll call you back down
10 at ten minutesto 3:00.

11 Remember the admonition | have heretofore given you.
12 (Recess.)

13 THE COURT: All right. Thisisthe case of People
14 versus Nadey.

15 L et the record show the defendant is present with

16 counseal and the jury is present in the jury box along with
17 the alternates.

18 And, Ladies and Gentlemen of the Jury, I'm going to
19 read to you these jury instructions now. | don't think you
20 are going to have any probable understanding these

21 instructions.

22 Ken, would you move this thing out of the way,
23 please?
24 Just for your convenience, |'ve separated these

25 instructions into three parts.
26 Thefirst part are the introductory instructions
27 which deals -- that deals with the way you are to evaluate

28 the evidence, give you some tips, includes how you should
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=

evaluate the evidence, you are the decider of what took place
2 inthiscasein any event.

3 And then the middle part, I've defined for you

4 homicide, the definition of sodomy, and so forth.

5 And then in the final part are the -- the remaining

6 instructions with -- tells you how you should go about your
7 deliberations upstairs.

8 And so they are in three parts, so if you want to

9 look at something, you'll know -- sort of have a clue.

10 Now just sit back now. I'll read these to you now.

11 | should be done, | suspect, right around 3:30.

12 Okay?

13 Members of the Jury:

14 Y ou have heard all the evidence and the arguments of
15 the attorneys, and now it is my duty to instruct you on the
16 law that appliesto the case.

17 The law requires that | read the instructions to you.
18 You will have theseinstructions in written form in the jury

19 room to refer to during your deliberations.
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20 Y ou must base your decision on the facts and the law.
21 Y ou have two duties to perform.
22 First, you must determine what facts have been proved

23 from the evidence received in the trial and not from any
24 other source.

25 A "fact" is something proved by the evidence or by
26 stipulation.

27 A "stipulation” is an agreement between attorneys

28 regarding the facts.

JESSICA BARRY LEE, CSR 5428
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1 Second, you must apply the law that | state to you to

2 the facts as you determine them and in thisway arrive at

3 your verdict and any finding you are instructed to includein
4 your verdict.

5 Y ou must accept and follow the law as| stateit to

6 you regardless of whether you agree with the law. If

7 anything concerning the law said by the attorneys in their

8 argumentsor at any other time during the trial conflicts

9 with my instructions on the law, you must follow my
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10 instructions.

11 Y ou must not be influenced by pity for or prejudice

12 against the defendant. Y ou must not be biassed against a
13 defendant because he has been arrested for this offense,

14 charged with acrime, or brought to trial. None of these

15 circumstancesis evidence of guilt, and you must not infer or
16 assume from any or all of them that a defendant is more

17 likely to be guilty than not guilty.

18 Y ou must not be influenced by mere sentiment,

19 conjecture, sympathy, passion, prejudice, public opinion, or
20 public feeling. Both the People and the defendant have a
21 right to expect that you will conscientiously consider and

22 weigh the evidence, apply the law, and reach a just verdict
23 regardless of the consequences.

24 If any rule, direction, or ideais repeated or stated

25 indifferent ways in these instructions, no emphasisis

26 intended, and you must not draw any inference because of its
27 repetition. Do not single out any particular sentence or any
28 individual point or instruction and ignore the others.

JESSICA BARRY LEE, CSR 5428
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1 Consider the instructions as awhole and each in light of al
2 the others.

3 The order in which the instructions are given has no

4 significance in their relative importance.

5 Statements made by the attorneys during the trial are

6 not evidence. However, if the attorneys have stipulated or
7 agreed to afact, you must regard that fact as proven asto

8 the party or parties making the stipulation.

9 If an objection was sustained to a question, do not

10 guess what the answer might have been. Do not speculate as
11 to thereason for the objection. Do not assume to be true
12 any insinuation suggested by a question asked awitness. A
13 question is not evidence and may be considered only as it
14 helpsyou to understand the answer.

15 Do not consider for any purpose any offer of evidence
16 that was rejected or any evidence that was stricken by the
17 Court. Treat it asthough you had never heard of it.

18 Y ou must decide all questions of fact in this case

19 from the evidence received in thistrial and not from any

20 other source. Y ou must not independently investigate the
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21 factsor the law or consider or discuss facts as to which

22 thereisno evidence. Thismeans, for example, that you must
23 not on your own visit the scene, conduct experiments, or

24 consult reference works or persons for additional

25 information.

26 Y ou must not discuss this case with any other person

27 except afellow juror and then only after the caseis

28 submitted to you for your decision and only when all 12

JESSICA BARRY LEE, CSR 5428
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1 jurors are present in the jury room.
2 Evidence consists of testimony of witnesses,
3 writings, material objects, or anything presented to the

4 senses and offered to prove the existence or nonexistence of

5 afact.
6 Evidenceis either direct or circumstantial.
7 Direct evidence is evidence that directly proves a

8 fact. Itisevidence which by itself, if found to be true,
9 establishesthat fact.

10 Circumstantial evidence is evidence that, if found to
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11 betrue, proves afact from which an inference of the

12 existence of another fact may be drawn.

13 Aninference is a deduction of fact that may

14 logically and reasonably be drawn from another fact or group
15 of facts established by the evidence.

16 It is not necessary that facts be proved by direct

17 evidence. They may be proved, also, by circumstantial

18 evidence or by a combination of direct and circumstantial
19 evidence. Both direct and circumstantial evidence are

20 acceptable as ameans of proof. Neither isentitled to any
21 greater weight than the other.

22 However, afinding of guilt asto any crime may not
23 be based on circumstantial evidence unless the proved

24 circumstances are not only, one, consistent with the theory
25 that the defendant is guilty of the crime, but, two, cannot
26 be reconciled with any other rational conclusion.

27 Further, each fact which is essential to complete a

28 set of circumstances necessary to establish the defendant's

JESSICA BARRY LEE, CSR 5428
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1 guilt must be proved beyond areasonable doubt. In other

2 words, before an inference essential to establish guilt may

3 befound to have been proved beyond a reasonable doubt, each
4 fact or circumstance on which the inference necessarily rests
5 must be proved beyond a reasonable doubt.

6 Also, if the circumstantial evidence asto any

7 particular count permits two reasonable interpretations, one
8 which of which points to the defendant's guilt and the other
9 to hisinnocence, you must adopt that interpretation which
10 points to the defendant's innocence and reject that

11 interpretation which pointsto his guilt.

12 If, on the other hand, one interpretation of the

13 evidence appears to you to be reasonable and the other

14 interpretation to be unreasonable, you must accept the

15 reasonable interpretation and reject the unreasonable.

16 If you find that before this trial the defendant made

17 awillfully false or deliberately misleading statement

18 concerning the crimes for which he is now being tried, you
19 may consider that statement as a circumstance tending to

20 prove aconsciousness of guilt. However, that conduct is not
21 sufficient by itself to prove guilt, and its weight and

22 significance, if any, are for you to decide.
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23 Certain evidence was admitted for a limited purpose.
24 At the time this evidence was admitted, you were instructed
25 that it could not be considered by you for any purpose other
26 than alimited purpose for which it was admitted. Do not
27 consider this evidence for any purpose except the limited
28 purpose for which it was admitted.

JESSICA BARRY LEE, CSR 5428
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1 Neither sideisrequired to call as witnhesses all

2 persons who may have been present at any of the events

3 disclosed by the evidence or who may appear to have some
4 knowledge of these events.

5 Neither sideisrequired to produce all objects or

6 documents mentioned or suggested by the evidence.

7 Evidence that at some other time awitness made a

8 statement or statements that are inconsistent or consistent
9 with hisor her testimony in thistrial may be considered by
10 you not only for the purpose of testing the credibility of
11 the witness but also as evidence of the truth of the facts as

12 stated by the witness on that former occasion.
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13 If you disbelieve awitness's testimony that he or

14 she no longer remembers a certain event, that testimony is
15 inconsistent with a prior statement or statements by him or
16 her describing that event.

17 Every person who testifies under oath is awitness.

18 You are the sole judges of the believability of awitness and
19 the weight to be given the testimony of each witness.

20 In determining the believability of awitness, you

21 may consider anything that has a tendency to prove or

22 disprove the truthfulness of the testimony of the witness,
23 including but not limited to any of the following:

24 The extent of the opportunity or ability of the

25 witnessto see or hear or otherwise become aware of any
26 matter about which the witness has testified;

27 The ability of the witness to remember or to

28 communicate any matter about which the witness testified;

JESSICA BARRY LEE, CSR 5428
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1 The character and quality of that testimony;

2 The demeanor and manner of the witness while
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3 testifying;

4 The existence or nonexistence of any bias, interest,

5 or other motive;

6 The existence or nonexistence of any fact testified

7 to by the witness;

8 The attitude of the witness toward this action or

9 toward the giving of testimony;

10 And a statement previously made by the witness that

11 isconsistent or inconsistent with his or her testimony.

12 Discrepanciesin awitness's testimony or between a

13 witness's testimony and that of other witnesses, if there

14 were any, do not necessarily mean that the witness should be
15 discredited. Failure of recollection is common. Innocent

16 misrecollection is not uncommon. Two persons witnessing an
17 incident or atransaction often will see or hear it

18 differently. Whether a discrepancy pertains to an important
19 matter or only to something trivial should be considered by
20 you.

21 A witness who iswillfully false in one material part

22 of hisor her testimony isto be distrusted in others. You

23 may reject the whole testimony of awitness who willfully has
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24 testified falsely asto amaterial point unless from al the

25 evidence you believe the truth favors his or her testimony in
26 other particulars.

27 Y ou are not bound to decide an issue of fact in

28 accordance with the testimony of a number of witnesses which

JESSICA BARRY LEE, CSR 5428
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=

does not convince you as against the testimony of the lesser

2 number or other evidence which appeals to your mind with more
3 convincing force.

4 Y ou may not disregard the testimony of the greater

5 number of witnesses merely from caprice, whim, or prejudice
6 or from adesire to favor one side against the other.

7 Y ou must not decide an issue by the simple process of

8 counting the number of witnesses who have testified on the

9 opposing sides.

10 Thefinal test is not in the relative number of

11 witnesses but in the convincing force of the evidence.

12 Y ou should give the testimony of a single witness

13 whatever weight you think it deserves. Testimony by one
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14 witness which you believe concerning any fact is sufficient
15 for the proof of that fact. Y ou should carefully review all

16 the evidence upon which the proof of that fact depends.

17 Motive is not an element of the crime charged and

18 need not be shown. However, you may consider motive or lack
19 of motive as acircumstance in this case. Presence of motive
20 may tend to establish the defendant is guilty. Absence of

21 motive may tend to show the defendant is not guilty.

22 A defendant in acriminal trial has a constitutional

23 right not to be compelled to testify. Y ou must not draw any
24 inference from the fact that a defendant does not testify.

25 Further, you must neither discuss this matter nor permit it
26 to enter into your deliberationsin any way.

27 In deciding whether or not to testify, the defendant

28 may choose to rely on the state of the evidence and the upon

JESSICA BARRY LEE, CSR 5428
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1 thefailure, if any, of the People to prove beyond a
2 reasonable doubt every essential element of the charge

3 against him.
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4 No lack of testimony on the defendant's part will

5 make up for afailure of proof by the People so asto support
6 afinding against him on any such essential element.

7 An admission is a statement made by the defendant

8 which does not by itself acknowledge his guilt of the crimes
9 for which the defendant is on trial but which statement tends
10 to prove his guilt when considered with the rest of the

11 evidence.

12 Y ou are the exclusive judges as to whether the

13 defendant made an admission and, if so, whether that

14 statement istrue in whole or in part.

15 Evidence of an oral admission of the defendant not

16 made in court should be viewed with caution.

17 This rule does not apply to ataped statement.

18 Witnesses who have special knowledge, skill,

19 experience, training, or education in a particular subject

20 have testified to certain opinions. Any such witnessis

21 referred to as an expert witness.

22 In determining what weight to give to any opinion

23 expressed by an expert witness, you should consider the

24 qualifications and believability of the witness, the facts

25 and materials upon which the opinion is based, and the
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26 reasons for each opinion.
27 An opinion isonly as good as the facts and the
28 reasonson whichitisbased. If you find that any fact has
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1 not been proved or has been disproved, you must consider that
2 in determining the value of the opinion. Likewise, you must

3 consider the strengths and weaknesses of the reasons on which
4 itisbased.

5 Y ou are not bound by an opinion. Give each opinion

6 theweight you find it deserves. You may disregard any

7 opinion if you find it to be unreasonable.

8 In determining the weight to be given to an opinion

9 expressed by any witness who did not testify as an expert

10 witness, you should consider his or her believability, the

11 extent of hisor her opportunity to perceive the matters upon
12 which hisor her opinion is based, and the reason, if any,

13 givenfor it.

14 Y ou are not required to accept an opinion but should

15 giveit the weight, if any, to which you find it entitled.
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16 In examining an expert witness, counsel may ask a

17 hypothetical question. Thisisaquestion in which the

18 witnessis asked to assume the truth of a set of facts and to
19 give an opinion based on that assumption. In permitting such
20 aquestion, the Court does not rule and does not necessarily
21 find that all the assumed facts have been proved. It only

22 determines that those assumed facts are within the possible
23 range of the evidence.

24 It isfor you to decide from all the evidence whether

25 or not the facts assumed in a hypothetical question have been
26 proved. If you should decide that any assumptionin a

27 question has not been proved, you are to determine the effect
28 of that failure of proof on the value and weight of the
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1 expert opinion based on the assumed facts.

2 A defendant in acriminal action is presumed to be

3 innocent until the contrary is proved. Andin caseof a

4 reasonable doubt whether his guilt is satisfactorily shown,

5 heisentitled to averdict of not guilty. This presumption
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6 of innocence places upon the People the burden of proving him
7 guilty beyond a reasonable doubt.

8 Reasonable doubt is defined as follows:

9 It is not a mere possible doubt because everything

10 relating to human affairsis open to some possible or

11 imaginary doubt. Itisthat state of the case which, after

12 the entire comparison and consideration of all the evidence,
13 leavesthe minds of the jurorsin that condition that they

14 cannot say they feel an abiding conviction of the truth of
15 the charge.

16 Okay. Now, I'm going to get into the definitions of

17 the crimesthat have been alleged.

18 Homicide is the killing of one human being by
19 another.
20 Homicide includes murder, which is unlawful.

21 Defendant is accused in Count One of having committed
22 the crime of murder, aviolation of Penal Code Section 187.
23 Every person who unlawfully kills a human being

24 during the commission or attempted commission of unlawful
25 sodomy is guilty of the crime of murder in violation of

26 Section 187 of the Penal Code.
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27 In order to prove this crime, each of the following

28 elements must be proved:

JESSICA BARRY LEE, CSR 5428
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1 One, a human being was killed;
2 Two, the killing was unlawful; and
3 Three, the killing occurred during the commission of
4 the unlawful sodomy.
5 The unlawful killing of a human being, whether

6 intentional, unintentional, or accidental, which occurs

7 during the commission of the crime of unlawful sodomy, is

8 murder of the first degree when the perpetrator had the

9 specific intent to commit that crime, that is sodomy.

10 The specific intent to commit unlawful sodomy and the

11 commission of such acrime must be proved beyond a reasonable
12 doubt.

13 If you find the defendant in this case guilty of

14 murder of the first degree, you must then determine if the

15 following special circumstance istrue or not:

16 That the defendant, Giles Albert Nadey, Jr., while he
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17 was engaged in the commission of afelony, to wit, unlawful
18 sodomy, in violation of Section 286 of the Penal Code, did
19 kill TerenalL. Fermenick.

20 The People have the burden of proving the truth of a
21 special circumstance. |f you have areasonable doubt as to
22 whether a special circumstance istrue, you must find it to
23 benot true.

24 If you are satisfied beyond a reasonable doubt that

25 the defendant actually killed a human being, you need not
26 find that the defendant intended to kill in order to find the
27 special circumstance to be true.

28 In order to find the special circumstance alleged in

JESSICA BARRY LEE, CSR 5428
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1 this case to be true or untrue, you must agree unanimously.
2 Y ou will state your special finding as to whether the
3 specia circumstanceis or is not true on the form that will
4 be supplied.

5 To find the special circumstance referred to in these

6 instructions as murder in the commission of unlawful sodomy
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7 istrue, it must be proved:

8 One, the murder was committed while the defendant was
9 engaged in the commission of unlawful sodomy; and,

10 Two, the murder was committed in order to carry out

11 or advance the commission of the crime of unlawful sodomy or
12 to facilitate the escape therefrom or to avoid detection.

13 In other words, the special circumstance referred to

14 inthese instructionsis not established if the unlawful

15 sodomy was merely incidental to the commission of the murder.
16 Y ou are not permitted to find a special circumstance

17 alleged in this case to be true based on circumstantial

18 evidence unless the proved circumstances not only are

19 consistent with the theory that a special circumstanceis

20 true, but, two, cannot be reconciled with any other rationa

21 conclusion.

22 Further, each fact which is essential to complete a

23 set of circumstances necessary to establish the truth of a

24 special circumstance must be proved beyond a reasonable

25 doubt. In other words, before an inference essential to

26 establish a special circumstance may be found to have been
27 proved beyond a reasonable doubt, each fact or circumstance

28 upon which that inference necessarily rests must be proved

file:///L}/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT (438 of 466)10/12/2009 12:57:22 AM



file///L|/Criminal/Archive/Nadey/DAILY/N-VOL27.TXT

JESSICA BARRY LEE, CSR 5428
5194

1 beyond areasonable doubt.

2 Also, if the circumstantial evidence is susceptible

3 of two reasonable interpretations, one of which points to the
4 truth of the special circumstance and the other to its

5 untruth, you must adopt that interpretation which pointsto
6 its untruth and regject the interpretation which points to its

7 truth.

8 If, on the other hand, one interpretation of that

9 evidence appears to you to be reasonable, the other

10 interpretation to be unreasonable, you must accept the

11 reasonable interpretation and reject the unreasonable.

12 The specific intent or mental state with which an act
13 isdone may be shown by the circumstances surrounding its
14 commission, but you may not find the special circumstance
15 alleged in this case to be true unless the proved surrounding
16 circumstances are not only, one, consistent with the theory
17 that the defendant had the required specific intent or mental

18 state, but, two, cannot be reconciled with any other rational
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19 conclusion.

20 Also, if the evidence as to any specific intent or

21 mental state is susceptible of two reasonable

22 interpretations, one of which points to the existence of the
23 specific intent or mental state and the other to the absence
24 of the specific intent or mental state, you must adopt that
25 interpretation which points to the absence of the specific
26 intent or mental stete.

27 If, on the other hand, one interpretation of the

28 evidence asto the specific intent or mental state appears to
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1 you to be reasonable, the other interpretation to be

2 unreasonable, you must accept the reasonable interpretation
3 and rgect the unreasonable.

4 In your deliberations, the subject of penalty or

5 punishment is not to be discussed or considered by you. That
6 isamatter which must not in any way affect your verdict or
7 affect your finding as to the special circumstance alleged in

8 thiscase.
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24

25

26

27

28

It isalleged in Count One and Count Two that in the
commission of the crimes charged, the defendant personally
used a deadly or dangerous weapon.

If you find the defendant guilty of the crimes thus
charged, you must determine whether the defendant personally
used a deadly or dangerous weapon in the commission of the
crimes.

A deadly or dangerous weapon means any weapon,
instrument, or object that is capable of being used to
inflict great bodily injury or death.

The term "personally used a deadly or dangerous
weapon” as used in thisinstruction means the defendant must
have intentionally displayed aweapon in a menacing manner or
intentionally struck or hit a human being with it.

The People have the burden of proving the truth of
thisallegation. If you have areasonable doubt that it is
true, you must find it to be not true.

Include a special finding on that question in your
verdict using aform that will be supplied for that purpose.

Defendant is accused in Count Two of having committed

JESSICA BARRY LEE, CSR 5428
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1 the crime of unlawful sodomy in violation of Section 286
2 subdivision (c) of the Penal Code.

3 Every person who participates in an act of sodomy

4 when the act is accomplished against the victim's will by
5 means of force, violence, duress, menace, or fear of

6 immediate and unlawful bodily injury on the alleged victim,
7 isguilty of the crime of unlawful sodomy in violation of
8 section 286 subdivision (c) of the Penal Code.

9 Sodomy is sexual conduct consisting of contact

10 between the penis of one person and the anus of another.
11 Any sexual penetration, however dight, is sufficient

12 to complete the crime of sodomy.

13 "Against the will" means without the consent of the
14 alleged victim.
15 In order to prove this crime, each of the following

16 elements must be proved:
17 One, a person participated in an act of sodomy with
18 an alleged victim; and,

19 Two, the act was accomplished against the alleged
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20 victim'swill by means of force, violence, duress, menace, or
21 fear of immediate and unlawful bodily injury on the alleged
22 victim.

23 In the crime charged in Count Two, namely unlawful

24 sodomy, there must exist a union or joint operation of act or
25 conduct and general criminal intent.

26 General intent does not require an intent to violate

27 thelaw. When a person intentionally does that which the law
28 declaresto be acrime, heis acting with general criminal
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intent even though he may not know that his act or conduct is
2 unlawful.

3 All right. Now these are the concluding

4 instructions.

5 Okay?

6 | have not intended by anything | have said or done

7 or by any question that | may have asked or by any ruling |

8 may have made to intimate or suggest what you should find to

9 bethefactsor that | believe or disbelieve any witness. |f
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10 anything | have done or said has seemed to so indicate, you
11 will disregard it and form your own conclusion.

12 The purpose of the Court'sinstructionsisto provide

13 you with the applicable law so that you may arrive at ajust
14 and lawful verdict. Whether some instructions apply will
15 depend on what you find to be the facts. Disregard any

16 instruction which applies to facts determined by you not to
17 exist. Do not conclude that because an instruction has been
18 given | am expressing an opinion as to the facts.

19 The People and the defendant are entitled to the

20 individual opinion of each juror. Each of you must consider
21 the evidence for the purpose of reaching averdict if you can
22 do so. Each of you must decide the case for yourself but

23 should do so only after discussing the evidence and the

24 instructions with the other jurors.

25 Do not hesitate to change an opinion if you are

26 convinced it iswrong. However, do not decide any question
27 inaparticular way because the mgjority of the jurors or any
28 of them favor that decision. Do not decide any issuein this

JESSICA BARRY LEE, CSR 5428
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1 case by theflip of acoin or by any other chance

2 determination.

3 Severa of the jurors have taken notes throughout the

4 tria. Youwill be permitted to take those notes to the jury

5 room during your deliberations.

6 | caution you, however, that your notes are not a

7 substitute for the record and are not entitled to any greater

8 weight than the recollection or the impression of any juror

9 asto what the testimony may have been or what conclusion
10 should be arrived at. Y ou should limit the use of your notes
11 to refresh your recollection of the testimony. If thereis

12 any question about the testimony among you, you are permitted
13 to have that portion of the record reread to you.

14 In addition, each of you are to keep your own notes

15 with you at all times and are not to leave them in the jury

16 room during recesses in your deliberations.

17 The attitude and conduct of jurorsat al timesis

18 very important. It israrely helpful for ajuror at the

19 beginning of deliberations to express an emphatic opinion on
20 the case or to announce a determination to stand for a

21 certain verdict. When one does that at the outset, a sense
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22 of pride may be aroused, and one may hesitate to change a
23 position even if shown it iswrong. Remember that you are
24 not partisans or advocates in this matter. Y ou are impartial
25 judges of the facts.

26 During deliberations, any question or request a jury

27 may have should be addressed to the Court on aform that will
28 be provided.

JESSICA BARRY LEE, CSR 5428
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1 Please understand that counsel must first be

2 contacted before a response can be formulated. If aread

3 back of testimony is requested, the reporter will delete

4 objections, rulings, and sidebar conferences so that you will
5 hear only the evidence that was actually presented. Please

6 understand that it may take some time to provide a response.
7 Continue deliberating until you are called back into the

8 courtroom.

9 The instructions which | am now giving to you will be
10 made available in written form for your deliberations. They

11 must not be defaced in any way.
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12 Y ou will find that the instructions may be typed,

13 printed, or handwritten. Portions may have been added or
14 deleted.

15 Y ou must disregard any deleted part of an instruction
16 and not speculate as to what it was or as to the reasons for
17 itsdeletion. You are not to be concerned about the reason
18 for any modification. Every part of the text of an

19 instruction, whether typed, printed, or handwritten, is of

20 equal importance. You areto be governed only by the

21 instruction in its final wording.

22 Do not disclose to anyone outside the jury, not even
23 to me or any member of my staff, either orally or in writing,
24 how you may be divided numerically in your balloting asto
25 any issue unless | specifically direct otherwise, bring you
26 down and ask you.

27 Okay?

28 In this case, there are four possible verdicts. I'm

JESSICA BARRY LEE, CSR 5428
5200

1 going to explain them to you now.
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2 These various possible verdicts are set forth in the

3 forms of verdict which you will receive. Only one of the

4 possible verdicts may be returned by you asto any particular
5 count.

6 If you have all agreed upon one verdict asto a

7 particular count, the corresponding form is the only verdict
8 form to be signed asto that count. The other forms are to
9 beleft unsigned.

10 I'm going to take two minutes here to explain these
11 verdict forms. They are self-explanatory, but just in case.
12 | don't mean to infer or suggest how you will vote by
13 the order in which | read these to you, either. I'm just

14 going to read them to you just to make it ssmple.

15 First, I'll read to you the not guilty verdicts.

16 We, the jury in the above-entitled cause, find the

17 defendant, Giles Albert Nadey, Jr., not guilty of the crime
18 of afelony, to wit, murder, aviolation of Section 187 of
19 the Penal Code as charged in Count One of the Indictment.
20 Dated.

21 Signature of the foreperson.

22 If you think heis not guilty, that's the one you
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23 bring me back.

24 And then there's a Second Count.

25 We, the jury in the above-entitled cause, find the

26 defendant, Giles Albert Nadey, Jr., not guilty of the crime
27 of afelony, to wit, unlawful sodomy, aviolation of Section
28 286(c) of the Penal Code of the State of California as

JESSICA BARRY LEE, CSR 5428
5201

1 charged in Count Two of the Indictment.

2 So those are simple.
3 Okay?
4 These are the guilty verdicts.

5 Let's start with Count One.

6 We, thejury, in the above-entitled cause, find the

7 defendant, Giles Albert Nadey, Jr., guilty of the crime of a
8 felony, to wit, murder of the first degree, aviolation of

9 Section 187 of the Penal Code of California as charged in
10 Count One of the Indictment.

11 Dated.

12 Signed by the foreperson.
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13 Then we've got these clauses. You've got to address
14 these clauses for me.

15 We, the jury, further find that in and during the

16 commission of the above offense, the defendant, Giles Albert
17 Nadey, Jr., did or did not personally use a deadly and

18 dangerous weapon, to wit, aknife.

19 Dated.

20 Signature for the foreperson.

21 Then there's a special circumstance.

22 We, the jury in the above-entitled cause, find to be

23 true or not true the special circumstance pursuant to Section
24 190.2(a)(17)(iv) of the Penal Code of California as charged
25 inthe Indictment, that the killing of Terena L. Fermenick
26 was committed while the defendant, Giles Albert Nadey, Jr.,
27 was engaged in the commission or the immediate flight

28 thereafter of afelony, to wit, unlawful sodomy, in violation

JESSICA BARRY LEE, CSR 5428
5202

1 of Section 286 of the Penal Code of California

2 Date.
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3 Signature of the foreperson.

4 So with every verdict, the foreperson, whoever that

5 is, hasto dateit and sign it.

6 Okay?

7 That's the murder count with the special

8 circumstance.

9 The Second Count, as you recall, is unlawful sodomy
10 with auseclause. Thissthe verdict for Count Two.

11 We, the jury in the above-entitled cause, find the

12 defendant, Giles Albert Nadey, Jr., guilty of the crime of a
13 felony, to wit, unlawful sodomy, aviolation of Section

14 286(c) of the Penal Code of California, in that said

15 defendant did then and there compel Terena L. Fermenick
16 against her will, by force, violence, duress, menace, or fear
17 of immediate and unlawful bodily injury on the said TerenalL.
18 Fermenick and by threatening retaliation in the future

19 against said victim, such retaliation appearing reasonably
20 possible of execution, to participate with said defendant in
21 an act of sodomy as charged in Count Two of the Indictment.
22 Dated.

23 Signature of the foreperson.

24 Then there's a use clause.
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25 We, the jury, further find that in and during the

26 commission of the above offense, the defendant, Giles Albert
27 Nadey, Jr., did or did not personally use a deadly and

28 dangerous weapon, to wit, aknife.

JESSICA BARRY LEE, CSR 5428
5203

1 And then date and signature of the foreperson.

2 Okay?

3 That'sit. That'sthe four verdicts.

4 Asfor the alternate jurors, you are still bound by

5 the admonition that you are not to converse among yourselves
6 or with anyone else on any subject connected with thistrial
7 or to form or express any opinion on it until the caseis

8 submitted to you, which means until such time as you are

9 substituted in for one of the 12 jurors now deliberating on
10 the case.

11 This a'so means that you are not to decide how you
12 would vote if you were deliberating with the other jurors.
13 Y ou shall now retire and select one of your number to

14 act asforeperson. He or she will preside over your
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15 deliberations. In order to reach averdict, al 12 jurors

16 must agree to the decision and to any finding you have been
17 instructed to include in your verdict.

18 As soon as you have all agreed upon averdict, have

19 them dated and signed by your foreperson and then return with
20 them to this courtroom. Return any unsigned verdict forms.
21 All right. Jennifer, will you swear them in?

22 MR. GILLER: Y our Honor, may we approach the bench
23 for aminute?

24 THE COURT: Yes.

25 (Discussion had at the bench; not reported.)

26 THE COURT: Okay. You want to swear the bailiff,

27 please?

28 (Bailiff sworn.)

JESSICA BARRY LEE, CSR 5428
5204

1 THE COURT: All right. Ladies and Gentlemen, we are
2 going to have you begin your deliberations now. We are going
3 to ask you to up upstairsin just a minute.

4 Before | send the jury upstairs to begin their
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5 deliberations, can | have a stipulation, number one, that if
6 thejury requests any of the exhibits, they can be sent up

7 without requiring the attorneys and the defense to be

8 present?

9 MR. HOROWITZ: Yes.

10 MR. ANDERSON: Yes, Your Honor.

11 THE COURT: Okay. Sothat if you want something,
12 they will just send it up to you.

13 Okay?

14 Second thing is tonight --

15 I'm going to send you upstairs. If you're pooped

16 out, just let the bailiff know.

17 I'm going to bring you down tonight and excuse you
18 from the courtroom. | won't do that after tonight because if
19 you're till deliberating, I'm going to seeif the attorneys
20 will stipulate that the bailiff can excuse you from the jury
21 room without having to bring you down every night.

22 Okay?

23 So may we have a stipulation that after tonight if

24 thejury isstill deliberating, that when they indicate to

25 the Court that they want to go home that the bailiff can
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26 excuse the jury, advise them when to return to begin their
27 deliberations and with the standard admonition?
28 MR. GILLER: So stipulated.

JESSICA BARRY LEE, CSR 5428
5205

1 MR. ANDERSON: Yes.

2 THE COURT: Okay. All right.

3 Okay. Pardon me.

4 JUROR NUMBER TWO: Are we coming back tomorrow?
5 THE COURT: Heisgoing to tell you what todoin

6 just asecond.

7 I'll cover that.

8 Heisgoing --

9 When you go upstairs now, Ken will tell you what

10 you're supposed to do with respect to when you want to come
11 back tomorrow.

12 When | bring you down, you can tell me.

13 Maybe between now and 4:00 o'clock or so you may get
14 aforeperson elected, and I'll deal with the foreperson.

15 Y ou can set your own hours for deliberations. If you
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16 want to start at 9:00, that's okay because I'm doing

17 something down here. Y ou are going to be up there. Y ou can
18 start at 10:00. Most jurors go 10:00 to 12:00, and when they
19 come back from lunch like 1:30 to around 4:00, 4:15. But you
20 can set your own hours.

21 That reminds me. Starting tomorrow, we'll take you

22 tolunch every day. So don't bring your lunch tomorrow. Ken
23 will make arrangements with the marshal's office, and they

24 will take you to lunch until you either tell me that you've

25 arrived at averdict or you can't agree.

26 ALTERNATE JUROR NUMBER ONE: Yes. What about us?
27 THE COURT: You guysgo -- you won't be in the jury

28 room during deliberations, so you may --

JESSICA BARRY LEE, CSR 5428

5206
1 I'm addressing, for the record, the alternates.
2 Y ou might want to bring a magazine or book to read.

3 You cannot deliberate with the other jurors. Y ou are going
4 to be separated now. And so tomorrow you may want to bring a

5 book or something. And Ken will direct you to where to be.
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6 And every time we bring the jury back, we will bring you

7 back. If there'sread back, you'll be back.

8 Okay?

9 But you get to go to lunch, too.

10 ALTERNATE JUROR NUMBER FOUR: That was our question.
11 THE COURT: Okay. The attorneys have requested that
12 | delete some surplusage words in these instructions, and I'm
13 going to do that in your absence. And then when you want to
14 go home, you let us know. We will bring you down, and

15 tonight we'll excuse you from the courtroom.

16 Remember Friday -- you won't be in session Friday

17 because I've got other commitments.

18 But then Monday and | think next Friday I'll be here.

19 Okay?

20 All right. We'll seeyou.

21 (Jury deliberates.)

22 (The following proceedings were had in open court and
23 outside the presence of the jury. Defendant and counsel were
24 present.)

25 THE COURT: All right. The record should reflect

26 that the jury hasfiled out to begin their deliberations.

27 There was a sidebar conference where counsel
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28 approached the bench. There was some surplusage in 8.10

JESSICA BARRY LEE, CSR 5428
5207

1 modified, the words "or attempted commission of unlawful

2 sodomy."

3 Y ou want to stipulate that the Court can redact that

4 from the instructions so it says "every person who unlawfully
5 kills ahuman being during the commission of unlawful sodomy"
6 and redact the words "or attempted commission™?

7 MR. ANDERSON: Yes.

8 MR. GILLER: Yeah, we had agreed, | think.

9 THE COURT: Okay. | may have -- that is the words,
10 but I may have missed that, so I'll redact that.

11 Also, the verdict form talks about "fear of

12 retaliation" and so forth.

13 Y ou want that part redacted, also, because that is

14 not anissueinthiscase. But that's the way the section

15 reads.

16 MR. ANDERSON: Fine.

17 THE COURT: You want to do that?
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18 MR. ANDERSON: Sure.

19 MR. GILLER: Yeah, that's okay.

20 THE COURT: Waell, | tell you what. Rather than
21 blacking it out, I'll just have my clerk redo a new one, and
22 I'll just redact it, "for fear of immediate and unlawful

23 bodily injury to participate." I'll just have her type up a
24 new verdict. I'll just leave that out.

25 MR. ANDERSON: All right.

26 THE COURT: Now, you guys want to hang around here

27 for alittle while?

28 MR. GILLER: Wdll, if you are going to call them

JESSICA BARRY LEE, CSR 5428
5208

1 down --

2 THE COURT: They may come down here at 4:00 o'clock.

3 I'd liketo seeif they are going to elect aforeperson, and

4 then they'll probably buzz then, and then I'll -- they can

5 tell me when they are coming back so then you guys will know

6 when to keep your pagers on or whatever for tomorrow.

7 MR. ANDERSON: Sure.
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8 THE COURT: Why don't you stick around for afew
9 minutes?

10 MR. ANDERSON: I'll bein my office.

11 (Recess.)

12 (The following proceedings were had in open court and
13 in the presence of the jury. Defendant and counsel were
14 present.)

15 THE COURT: All right. Thisisthe case of People
16 versus Nadey.

17 L et the record reflect the defendant is present with

18 counsel and the jury is present in the jury box along with
19 the alternates.

20 And we are going to refer to you by number so we

21 don't use your name.

22 So you're the foreperson, and you're Juror Number 12.
23 THE FOREPERSON: Okay.

24 THE COURT: Okay. Juror Number 12, first thing |
25 want to know iswhen will you be back tomorrow?

26 THE FOREPERSON: We agreed on 10:00 a.m.

27 THE COURT: Okay. Okay. Fair enough.

28 All right. We will send you all the evidence for
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JESSICA BARRY LEE, CSR 5428
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1 tomorrow at 10:00.

2 We've got a couple of markers. That -- I'll give --

3 you want to hand that to Juror Number 12 when they go

4 upstairs?

5 And we are also going to hand you the jury book, jury
6 instruction book, because you'll probably ask for it

{ tomorrow.

8 Whoever we used to hand this to ended up being the

9 foreperson. But since -- that isjust by coincidence. But

10 since you have aforeperson, anybody can takeit. Usually
11 whoever ended up taking it up the stairs ended up being the
12 foreperson.

13 MR. ANDERSON: Y ou want to pass that, too?

14 THE COURT: Hand that to Juror Number 12.

15 All right. We are going to send you home now.

16 And remember the admonition | have heretofore given
17 you. You're not to discuss this case among yourselves or

18 with any other persons or to form or express any opinion
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19 about this case until the matter is submitted to you (sic).
20 And then we'll see you tomorrow morning at 10:00. At

21 least I'll know you're here. You'll buzz and let us know.

22 Have anice evening.
23 Jennifer, you want to file this, please?
24 (The following proceedings were had in open court and

25 outside the presence of the jury. Defendant and counsel were
26 present.)

27 THE COURT: All right. The record should reflect now
28 that the jury hasfiled out for the evening.

JESSICA BARRY LEE, CSR 5428
5210

1 Will counsel be in the near proximity tomorrow, or

2 areyou goingto cal in, or how do you want to deal with

3 this?

4 MR. HOROWITZ: I'll giveyour clerk my pager number,
5 and since I'm so close anyway, I'll be here.

6 THE COURT: You're going to be in your office?

7 MR. HOROWITZ: Yes, Your Honor.

8 MR. GILLER: I'll bein Napafirst thing in the
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9 morning.

10 THE COURT: When are they going to let you out?

11 MR. GILLER: Oh, it's subject to the doctor's

12 discretion.

13 THE COURT: Well, okay.

14 MR. ANDERSON: What was the diagnosis?

15 MR. GILLER: | should be back by 10:00 o'clock.

16 MR. HOROWITZ: He hadto listen to me for five hours.
17 THE COURT: Areyou going to go to your office?

18 MR. GILLER: Yeah.

19 THE COURT: Will you call Jennifer and tell her when
20 you're back in town?

21 And in the meantime, if the jury has any questions,

22 I'll defer it until you get back.

23 MR. ANDERSON: Aren't you going to ask me where I'm
24 going to be?

25 THE COURT: | know where you're going to be, on the
26 9th floor, and you're not going to take the elevator

27 tomorrow.

28 MR. ANDERSON: That'sright. | never walk.

JESSICA BARRY LEE, CSR 5428
5211
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1 THE COURT: Never walked in 27 years.

2 MR. ANDERSON: 29.

3 THE COURT: 29 years.

4 MR. ANDERSON: 27 was last trial.

5 THE COURT: Okay. Okay. Areweal in accord for
6 tomorrow then?

7 Mr. Horowitz, you are going to bein your office.

8 Mr. Giller should be back from Napa by 11:00.

9 And then just call in and let us know where you are.
10 Okay?
11 WEe'll be recess until you hear from me.

12 (Proceedings were adjourned and continued to

13 Wednesday, February 18, 1999, at 10:00 a.m. for further jury
14 deliberations.)

15 ---000---

16

17

18

19

20
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21
22
23
24
25
26
27

28

JESSICA BARRY LEE, CSR 5428

1 COUNTY OF ALAMEDA )
) SS.
2 STATE OF CALIFORNIA )
3
4
5 I, JESSICA BARRY LEE, do hereby certify that | an a
6 certified shorthand reporter of the State of Californiaand
7 duly appointed shorthand reporter in the Superior Court of
8 the County of Alameda;

9 That the foregoing pages 4898 through 5211 inclusive,

10 are afull, true, and correct transcript of my shorthand
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11 notes taken in the above-mentioned matter.

12 IN WITNESS WHEREOF, | have hereunto subscribed my
13 name this 20th day of February, 1999.

14

15

° JessicaBarry Lee, CSR #5428
17
18
19
20
21
22
23
24
25
26

27

28
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